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What has been said of our criminal law in the 
reign of Henry II. was confined to such pleas as re- 
lated to the king's crown and dignity. We shall now 
be enabled to treat more fully of this subject, in all its 
parts. As criminal justice was most commonly admi- 
iiistered in the country before the justices itinerant (a), it 
may be proper to give some account of the course of pro- 

(«} Vid. ant. Vol. I. 201. 
vol.. II. B 
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ceeding thec&; " ^fer which we majt go on to the consi* 
.deration qf'ejinies^ as to their nature and punishment; with 
the metfipd-of pursuing and prosecuting offenders, from 
the t{[AQ ef the fact committed to their condemnation in 
court * ' * 

. J> Previous to the coming of the justices 

itmerant, there issued a general summons, as 
/was before shewn (a), for all persons to attend at a certain 
place and time; which time was to be at least fifteen days 
from the proclamation of the summons. When the jus- 
tices came, the first step to be taken was to read the 
writs or ^commissions under vVhich they derived their au- 
thority. After this, if the justices pleased, one of them, 
being, as Bracton says, major et discretior, \v'as openly to 
propound the occasion of their coming, to enlarge upon 
the utility of the institution of itinera, and the benefits 
that followed from keeping peace and ^ood order: he was 
particularly to notice the violation of justice committed 
by murderers, robbers, and burglars; and inform the whole 
assembly that the king commanded £tU his liege subjects 
by their faith, and as they would preserve their own pro- 
perty, to give every advice and assistance towards repress- 
ing such and the like offences. 

After this, says Bracton, the justices were to withdraw 
into some private place ; and call to them four, or six, or 
more of the majores comitatus, who were called (&) busones 
comitat&s; being persons on whom the rest depended^ 
and by whom they were governed. With these the ji^sticei^ 

'(a)Vid:aiit. Vol. r. 403. 

{b) The aQomalous appellation o^ bawtkei is to be met with no wher^ 
but in this passage of Bracton. Sir Henry Spelman says^ he had seen a 
MSS. that was writteQ hcermcs comkatus; if so, it possibly means thQ 
barona majores, or lords within the c'ounty. The distinction betweesu 
pannes nu^ores and fninores had become more important in the days of 
Sracton, than it had been before; fgr it is supposed that the latter were^- 
about that time, excluded from the legi«lature, writs of summons beidg; 
directed only to the former. Vide Spelman^ andDu Cange voce htsones* 
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were to converse, and shew how provlaion was made hf 
the king and his council for all ,|3!erflQii9> as well knights as 

- others, being fifteen years of age, tP ipake oath tfiat they 
would not harbour any outlaws, murderers, robbers, or 

, burglars, -nor coUude with thojie who did ; arid, if th^ 
knew of any, that they would cause them to be uttn^bed, 
and report it to the sheriff and his bailiflFs; that they would 
follow every hue and cry with :(heir family and men ; that 
they would arrest all suspected persons, without waitnig 
for the mandate of the justices or sheriff, and .make report 
to the justices, or sheriff, of what they had done. Thes« 
principal persons of the county wece to awear to observe 
all this ; and moreover, that if a person eatae into a towa 
to buy victuals which were suspected to be for the maino 
t^nanc^ of malefactors who were.harbQured:in the country^ 
they would arrest the party^ and deliver him to the justices 
or sheriff; that they themselves Would not rQc<*ive ^j 
stranger into their houses by night ; or, if they did^ thfit 
they would not permit him toTgo before it was broad day» 
and then*iiot widiout the testimony of three, gr fquriieig}^ 
boiu-s(^). 

After this conference with the principal pQopk of th« 
county, the justices, we may .suppose, return^ iRlo.lhe 
open court, to attend to the rest of the busit^ess.. The 
nextstep wtts the calling over th& Serjeants atid l^aUi&>pf 

, hundreds, each of whom was to swear to chuse out^qf hn 
hundred four knights, who were to come igapi^divteliy.bftr, 
iork the justices, and make oath that they WPlilti' el^^t 
twelve other kmghts; or, if knights could not l>e had> 
twelve /t^ero^e^/e^aZ^s^Dmines, who were tuo.ap* , 
pellors, nor appealed, nor suspected .of bcench. 
of the peace, or the death.ofa)man,;or.olhpr. ounces, t^^d 
sij^ch as were well qualified to d^patch tlifttkipg^.b»diii^3 
on Jhat occasion* The nacnes of tb^se ;t«^elye ;w«^ ifiar 
mediately to. be. inserted. id a -s^hedule^ whish.Wi^.tP t^ 

•(a)Rrafct;U5. b; lU.; 
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delivered to the jtisticefli. As the twelve of each hundred 
appeared^ one of them took the following oath : " Heatf 
" this, ye justices,^ that I will speak the truth of that, 
" which yeu shall command me on the part of our lord 
" the king; nor will I, for any thing, omit so to do, ac- 
^^ cording to my, ability ; so help roe God, and these holy 
" gospels;" after which every one was to swear separately 
for himself, " The oath which John here has taken, I will 
,** keep on my part; so help me God, and these holy 
Cafnhtlm " gospels." When they had all sworn in the 
Umeris, above manner, the capitula itineris were read 
to them in order ; and when those were gone through, the 
justices informed them, that diey were to answer in their 
Terdict, separately and distinctly, upon every article there- 
of, and were to have their answer there at a certain day. 
Besides this, they were to be told, privately, that if any 
knew of any suspected persons in his hundred,, he should 
instantly take them if they cbuld be found; if not, their 
names were to be conveyed to the justices, in a schedule 
privalely, that they might not have notice to escape; 
upon which the sheriff would be commanded to takQ 
them, and bring them before the justices. 

These articles of iiiquiry, called the capitula itineris, 
were not always the same, but differed as times or places 
required^ We have before given some specimens, of the 
capitula in the preceding reigns (a); the following are the 
i^cles of inquiry mentioned in Bracton. The first was of 
the old pleas Of the crown begun before the former jus- 
tices, but not fi^termined; dien of the new pleas of the 
crown that had arisen since (for such as had happened be*^ 
fore the former iter,, and had not been prosecuted, could 
not now be inquired of; and, should any one Be ^hai^ed 
with an old crime, he might plead such matter in discharge 
t>f himself ); of the perjury of jurors at a former iter; of 
those in misericordid regis, but who had not been yet 

WVid, ant Vol. 1.208. 
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amerced ; of the king's wards ; his vacant chorehes ; his 
estreats; his serjeanties^ and purprestures on his land; of 
measures and weights ; of shmffs and other bailifis who 
held pleas of the crown; of usurers deceased, and their 
chattels ; of the chattels of Jews killed; of counterfeiters 
of the coin; of bui^Iars^ fugitives, outlatvs ; of those who 
had not made suit after offenders ; of new pretended cus- 
toms ; of rewards for releasing distresses ; of those who 
held plea of provors without lawful authority; of escape of 
thieves; of wreck ; of offenders in parks ; de rapinis Sf 
prists^ of those who, having no liberty, obstructed die 
entrance of bailiffs on their lahd; of bailiffs and sheriffs 
giving favour, or holding plea devetitq tifimio without the 
king's writ, or fomenting suits, or taking bribes ; of hun- 
dreds lett to farm> ^nd their value ; of sheriffs and bailiffs 
dischargmg on pledges persons excused of the death of a 
man, for money, or imprisoning those indicted of larceny^ 
who were by law repleviable, or raising amercements; or 
making unlawful diatresses ; of such who did not produce 
th<f&e they had been pledged for before the justices; of 
warrens made without lawful authority; of treasure trove; 
of felons hanged, and the value of their lands and goods* 
. These ^eem. tip have been the principal and most usual- 
Arlides to be enquired of by the jurors at this time (a). 

Having thus shewn the manner in which business was 
begun in the eyre, we shall for the present take Ieave.of.it, 
and consider the nature of crimes, and the course of bring-/ 
ing criminals to justice. This will carry us to the inferior 
courts' of thesberiff and coroners, «ad at length being us 
t^ck to the eyre, where these matters were finally deter- 
mined. 

The crime which first daims our regarc^ Of lew- 
is that 'of last-mofesty.; which contained in m^^'y- 
it several species of offence. One of them has been be- 
fore described from Glanville (6); and was, when a person 

(tf) Brsct. llfl. 116. b. in. 117. b, (6) Vid. snU V«l. h 195 
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ftt^Dipted atiy Ihitlg dgaHist the king's ItFe^ or to raise sediu. 
tioii against him, or in tfce army, though what was de- 
signed was n6t brouglit to eifect; and all those who gav6 
aid, counsel, or consetit thereto, were equally involved in 
fte guih. A charge of this kind might be brought by any 
one, even by sin in faftt ; but the party accused, in inch 
case, waSr to bie attached til! the infant came of ag^. The 
accuser, however, most himself be no offender; for if he 
Was an acknowledged thief, or outlawed, or convicted, or, 
says Bractoii, to be convicted of any sort of felony, he 
, ^'as not admitted to ac<56se another ; nor were accom** 
plices in the guilt ever admitted to bring a charge of lBese« 
majesty. The law required an accusation of thi^ crime 
to be made with all expedition. A person,. who knew 
knottier to be guilty, wtis to go instantly, says Bracton^to 
the king himself, if he could ; or send, if he coulid not go; 
or to some familiaris of the king; and relate the whole 
matter. This was to be done instantly; for, according to the 
same authority; he was not fo stay two nights nor two 
dayd in one place, tiOr to attend the most urgent butfines» 
of his own ; he wais- hardly permitted, says he, to turti hitf 
head behind him ; and the dissembling the charge for a 
<iine, by silence, thade hitn a sort of accomplice, and be- 
trayer of the king ; and aftertrafds, should he prefer hia 
atiitxsiiiKm., he could not by law be heard, unless he could 
shew som«f very good reason for his delay (tf). 

If this dhkrge Was made tipon pubHc fame, the loss of 
life and the forfeiture of hts itiheiitan<5e fallowed, as m 
case of an appeaft; though in Olanville's time it seemed 
to have be*n Otherwise (ft): If the prosecution wai by tttf 
appellor, he was to state the charge, with the time, hour, 
and place; Uii& c?ohclade, e^ hoc ego, juxta considera- 
tionem curiae, distationar^ paratUs $Um- Upon this the 
duel \ras slwafded, if the appell^ simply denied the fact; 

' (a) Brict lis. b. {h) Via. taf. Yol* 1. 19T. 
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but he mighty if he pleased^ make certain answers, \(rhieh 
must be determined before the duel could be awarded. 
He might object any of the points before^mentioned^ as 
requisite to qualify a persoli to make the charge; to all 
which the appellor might reply, and the appeal might be 
decided on^uch collateral inquiry (a)* 

It is made a question by Bracton^ who was wbo to judge 
to sit in judgment upon^ and decide such t*>«reof- • 
points of law. It could not Be the king^ says our author^ 
for then he would be both prosecutor and judge ; nor his 
jttstiees, for they represented him; Bracton therefore 
thinks, that the curia et pares, that is, the justices together 
widi the pares, Were to be judges in alt cases of life and 
limb, and disherison of heir. There could be no doubt, es« 
pecially since Magna Charta, whether the pares regni were 
tb be tried by their peers ; Bracton therefore must here be 
understood 9s speaking of commoners, to whom the 
seciatores of the county and other courts were pares, 
-imd judges in such courts. But these we have seen were 
never pares curia in the king's courts. , And indeed the 
manner* in which he gives this opinion, is an evident mark 
t>f a different usage having subsisted, and that it wasr not 
precisely agreed in what instances to recur to this ancient 
common-law mediod. Tliis idea of Bracton might be exe^ 
^uted by associating certain persons of the county in the comr- 
inissionwith the justices, (as we have sfeen was required t9 be 
done in the commission of asshze) (6), who would be thus at 
once constituted j^ares curia. The remainder of this passage 
in our author, as it contains the opinion then entertained upon 
this point and the award of the duel, deserves notice. There 
inras to be a distinction according to the fact on whiclrthe 
appeal was grounded, whether it was felony or trespass ; for 
every trespass, says he, is not felony, though every feloiiy 
contain in it a trespass. If it viras a felony, then the words 
of the appeal were to be weighed, and the matter examined 

(a) Brtict. 1 19. (h) Vi^. iiDt. toK I. W6. 
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iltto; as wliether the appellee would wage the duel^or plead 
some of the points above-mentioned to bar the appeal ; and 
if the duel had been waged without such examination^ it 
might be detadiatum, or retracted. ^ If it turned out to be 
rather a trespass than a felony, the duel was barred ; and 
then it was to be enquired of what degree the trespass was. 
If it was levis, and the judgment would be only for a slight 
pecuniary penalty, the justices might juc^e of it without 
the pares ^ but if it was gravis^ and very n^ar to that 
which %yould have produced a disherison, and actually re* 
quired a redemption to be paid, there tlie pares were to 
be associated to the justices, lest the king, by himself or 
his justices, witho^ut tlie pareSj should be both actor aiid 
judex (a). 

At a time when offences of laese-majesty were so un- 
defined, and accusations of that crime were large and ge- 
neral, it was almost always necessary to examine the mat- 
ter before it went to the decision of the duel, to see whether 
jt was a felony or a trespass only (as either of those might 
be an offence of laese-majesty), and whether that or some ~ 
^ther was the proper mode of trial. The associating certain 
pares curia, as a check upon the justices, was a refinement 
which, however, does not seem to have been the esta- 
blished and universal practice : for the opinion is advanced 
by Brae ton with a sort of apprehensioi^ that every one did 
not agree with him ; sine pr^yudicii} melioris sejiitenti(&,ib)j, 
We see that laese-majesty was not the description of any 
specific offence, which was attended with a puQbhment 
peculiar to itself; except that when it was also a felony, 
the forfeiture went to the king, and not to the lord. 

i^DOthejr species of laese-majesty, and that which, as 
it produced de^tb, ngiay be reckoned among the higher 
species, was the crimen falsi -^ at least that sort of falsifi«- 
cation that affected the king's crown ; as falsifying the 
king's seal in signing charters or writs; or making charter^ 

/ [a) Biact. 119. {h) Ibid, M9.b. - 
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or writs, aud putting forged seals thereto. Aiiother of* 
fence which was a «ort Qf crimen falsi, and which affect- 
ed the king's crown, and was followed by death, was the 
making of false money, or clipping that which was good* > 
This is th^ first mention of coining being treated aa a 
crime of Isese^majesty (a). 

The fraudulent concealment of treasure trove is consi* 
■cfered by Bracton, as it had been by Glanville (6), to be a 
high presumption against the king's crown and dignity : 
this was to be enquired of by the country. Treasure which 
was found in the earth without an owner, belonged to the 
king, as being tmllius in bonis. So was derelictum, or 
wreck of the sea, which being thrown overboard .was 
-abandoned by the owner ; though wreck more properly 
meant, what was cast on shore after the destruction of a 
ship, where there appeared no minrks by which the owner 
tnight be known, as a dog, or the like. There is no 
mention that an infringement of this royalty was deemed a 
crime tif laese-majesty, though that of treasure trove was. 
To violateany ^f the laws enactoi and srvom to (c) for the 
public benefit of the realm, was considered as a high pre* 
sumption against the -crown and dignity of the king; in 
which case there was a corporal punishment inflicted, on 
the transgressor, as the pillory, or tumbrell, with a conse* 
quent infdmy, and sometimes a pecuniary penalty and ab* 
juration from the town where th^ offender lived, accord* 
ing to the nature of the offence, and, probably our author 
means, according to the particular directions of the act 
which had been violated (d) : though it may be observed, 
that it does not appear to haye been usual in those times, 
4nor long after, to affix in the body of an act, these or 
any other specific punishment to the breach of it. 

The crime of homicide partly concerned the 
icing, whose peace was infringed, and partly, ^ ^^^^^^ ^ 

(a) Bract. 1 19. b. (^0 Vid.aiJt. vol. I. 198. (c) Leget, sMtOtt, H 
juratat, (c() Bract. 12a . 
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ais Bracton expresses it, the person M^ho was killed. H<k 
Blicide might be committed from four causes ; it Aright he 
e^jusiitidf necessitate, casu, or voluntate. The first was» 
when any one was killed by sentence of a court, and in 

' the forms of law ; which was so far from an offence, as 
to be highly justifiable ; though it becante an offence, if 
the' due order and coarse of the law was not observed. 
Homicide by necessity was, when it was inevitably neces* 
sary to kill the party, in order to defead one^s person and 
property ; for if the neces^ was not inevitable, the fact 
was accompanied with the guilt of homicide. Accidental 
homicide, or per itifortunium, was, when a stone was 
thrown at a bird, or some other animal, and a person 
passing by unexpectedly was struck and killed by it; or 
when a tree, which was cutting down, fell upon some* 
body. But here a distinction was made between a lawful 
and an unlawful act ; as, if the stone was thrown towards 
a place where people were accustomed to frequent, or 
not ; if a person when cutting down the tree, called out^ 
and gave notice, in proper and reasonable time, for any 

V one to escape. So if an act was, in the common course of 
tilings, lawful and proper ; as if a master did hot exceed the 
usual bounds in correcting his scliolar, whatever was the 
event, no homicide could be imputed. If the act was 
unlawful, or, beii^ lawful, was fione without due caution> 
it would be imputed as a crime. Voluntary honttcide 
was, -where any one, of certain knowledge, and by a 
premeditated assault, in anger, or hatred, or for gaiQ> killed 
any one, nequiter ^^ infelonid, against the king's [Seace. 
Iliis icrime was sometimes conimittsed in the presence of 
others, sometimes without any one seeing it, and then 
it was called murdrum^ as in Glanviile's time (a). 

It was held at this time, tliat if, after the foetus was 
formed and animated, any one struclr a woman and so 
caused an abortion^ or even if any thing was given to 

(«)Vid.ant.vol. 1. 198. 
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proctire an abortion^ il v^as homicide. If a quarrel eh- 
rnied between several persons, and one was killed, though 
the person who straek the blow wasjiot known, yetthej 
who held him while be was struck, those who came with a 
bad intention, .and even those who only came to coniMel 
and assist, were M guilty of homicide; nor was he deemed 
entirely guiltless who could have rescued the deceased 
from death, < and negjecfed so to do {a). It was held, that 
all infant and a madman should be excused from the pain 
of homicide (6). 

In the two following cases the law is thus laid down by 
Bracton. If a man kiUed a thief by night, the party kill* 
ing would not be Hable to any puni^ment, provided he 
could not have saved himself without so doing. If a per^ 
son killed one who was a hamsoken, as they then called it^ 
that is^ a housebreaker, and the killer was standing. on hit 
defence, he was not to be prosecuted (c). 

As a person committed felony in killing another^ so 
si^bt be commit felony in killing himself^ and this was 
calfed ye/o»ia de seipso. Thus if a person charged with a 
anane, as one taken for homicide, or in manifest theft, or 
outlawed, or, in short, apprehended for any crime, and, 
through fear of its consequences, killed himself; such a 
person was considered as corrupted in blood, for if was 
* taiuen as aaiociiiting, in efiect, to a ccmvictiot). But those 
who laid violent hands on ihehiselves, when under no 
charge for tmy offence, were not to forfeit their goods 
nor inheritaoce like the former, because, as there was no 
precedent felony,, there could not be a constructive con- 
viction ; diongh, says Bracton (in contr^adictioil, a$ it i»hould 
seem, to what went before), if a persdu, tadio vitte, vet 
impatientid doloris, killed himself, however bis inheritance 
might be saved^ he yet forfeited his moveables; ^gain^ 
if a man in the endea¥Our to do some hiirt to another, 
killed himself, the fetooious design he meditated against 

(a) Bract. 120. b. 121. \b) Ibid. 136. b. (c) Ibid. 144. b. 
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another would be punished in himself, and his inheritance 
was by law forfeited. Should a madman or an infaiit com* 
mit any felony de seipso, they were exempted frgm all sorts 
of forfeiture, unless, indeed, a madman did the fact in 
some lucid interval (a). ^ 

The office of Having said thus mucb of the crime of ho* 
tie coroners, \niicide, we shall make a little digression to 
isxamine the^nethod directed by the law to be pursued on 
the death of a man, in order to bring the offenders to 
justice. The principal agents in tliis were die corower^, 
who were probably so called, from the part they took in 
the prosecution of tliose offences vrfiigh concerned th* 
coronam regis. It Vi^as the duty of the coroners, as soon 
as they were called upon by the king's bailiff, or some 
good men of the country, to go to the body of thie de- 
ceased in all cases, whether the deatli was occasioned by 
a wound, by drowning, b}^ suffocation, by accident, or by 
whatsoever cause, if it was a sudden death ; and as they 
M'ent thither, they were to command the four, five, or six 
next towns to appear before them, and upon their oath 
make inquisition concerning the death. They 'were to en- 
quire how the death happened, whp were present, who 
were principals, who were anyways assisting or consenting 
thereto. Those who were in this manner fdund guilty, were 
immediately, if present, to be delivered to the sheriff, and 
committed to prison ; and all those who were found in die 
house with the deceased, though not guilty, were to be at- 
tached till the coming of the justices, and their names in- 
rolled in the coroners rolls. If the body was found in a 
field, the finder, in like manner, was to be attached. They 
were to enquire whether the deceased was known, where 
he lodged the last night, and the host and all his family 
were, then likewise to be attached. If any one fled on 
account of the deatli, and was suspected of bdng 
guilty, the- coroners were to go to his house and enquii^ 
(fl) Bmct. 150. 
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what chattels, corn^ and land he had, and cause it aU to be 
appraised, and delivered to the township which was to an-> 
Bwer for the value thereof before the justices. After all 
this, and not before, the body might be buried ; and if it 
was buried without such inquisition apd view of tlie co- 
roners, the whole township was to be in misericordid. If 
a person was drowne^, the boat out of which be fell was 
to be- appraised ; and, in all cases, the thing which was 
the causa mortis was to be vdued, and forfeited as a rfecK 
^nd to the king. Even if the inqiii^tion did not find it 
to be felony, but sudden or accidental death, yet the 
finder, with all who were in his company, were to be 
attached till the coming of the justices {a). 

It was the business of the coroners to make like inqui^ 
aition concerning treasure trove. If any one was charged 
with being the finder, or if a presumption was raised by 
expensive living, or otherwise, such person was to be at- 
: tached by four or six pledges, and more, if they could be 
had. Again, in case of rapt us lirginum, if it was fol- 
lowed up with those circumststnces of instant prosecution 
tliatare mentioned before from G Ian ville (/a), the coroners, 
to whom the complaint was made, were to attach the 
offender by four or six pledges, or, if there were no ver^ 
strong marks of presumptive guilt, only by two(c). 

The coroners had a like office in appeals de pace et 
plagis. They were in the first place to inspect the wound, 
and if it was mortal, and the appellee could be founds he 
was to be taken and<letained till the party recovered ; and 
if he^died, to be thrown into prison :. but, in the former 
case, tlie appellee might be attached by four, or six, or 
more pledges, according to the degree of "the woimd ; and 
if it was a mayhem, certainly by more, diat the security 
might be good ; if he was a stranger, or could find no se- 
curity, the gaol, says Bracton, was to be his pledge. 
The size of the wound, its length and depth,- were to be 

(4i)Bract.l21.b.l23. (t) Vid. nut. toI. I. 200. (c) Bract. 12$, 
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measured^ and that, together with the part of tlie foody, 
and the arms it was ninde with^ the coroner was to see de* 
scribed on a roll, with the attestation of the sheriff, if the 
inquisition was taken in his presence, or in the county (a). 
Thus the coroners were the first spring in criminal proses 
cutions that were brought -by appeal. 
Imprisonment To return to the prosecutioii for homicide. 
»nd bail. j£ persons were committed to prison for the 

death of a man, they could be delivered only in one of 
these three ways : they might be discharged on pledges 
by the king's command ; they might be delivered by judg- 
tnent of acquittal ; or, if they were clerks, they might be 
claimed by the ecclesiastical power. The way in which 
the king might deliver them was by the proceeding on the 
writ de odio et atidy which was mentioned in the observa-^ 
tions upon Magna Chart a (b). This 'was a writ com- 
manding the sheriff per probos et kgales, S^c. inquiraSy 
ntrum A. S^c. rectatm, vel appellatus sit, 8^c. odio et atid, 
vel el quod inde culpabilis sit, S^c, Upon the return of 
guilty, he was not to be discharged on bail { but if it was 
returned that he was imprisoned odio et atid, he was bailed 
till the coming of the justices. TTiis was effected byan^ 
other writ to the sheriff: Prtecipimus, S^c. si A, ^c. iivce» 
nerit tibi 12 probos et hgales homines de torn, qui manu* 
capiant habendi earn adpriniam assisam, S^c. tunc eum 
TRADAS IN BALLiUM HUs \2 proUs, ^c. If the bailiff 
of a liberty would not admit a person to bail according to 
the sheriff's direction, there issued a writ to the sheriff^ 
commanding him, non obstante libertate, to enter and 
make deliverance hiiiiself(o). 

If a clerk imprispned was demanded by the ordinary ,'h^ 
ti^as to be instantly delivered, without any inquisition be* 
ing taken; he was not, however, to be let loose upon the 
country, but to be kept in safe custody, either in the prison 
of the bisliop, or, if the ordinary pleased, in that of die 

(fl) Bract.lS^b. (&) Vid. ant. vol.1. 258. (c) Bract. 122.>. 123.a.U 
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kingy uHThe had purged ^himself from 'the offence witli 
which h^ was cliarged, or had failed in making his purga* 
tion> and had been accordingly degraded. Sometimes the 
ordinary would not put a clerk to purge himself^ unless a 
fresh charge was brought in the ecclesiastical court ; iu 
such case^ a writ might be had to require him to proceed 
therein. 

These were two of. the ways in which a person impri* 
soned for homicide might be delivered ; the third was by 
judgment of acquittal, which needs no explanation. lu 
all other cases, the law was, that persons might be dis- 
charged on bail ; and even in these cases, the sheriff had 
such a discretion allowed him, that the liberty of persons 
charged with crimes depended wholly upon him. He was. 
to judge from the nature of the fact, the person's circum- 
stances, character, and the Uke ; ant;) accordingly^ as he 
thought fit, was to commit to prison, or adniit to bail. 
This became peculiarly hard from a piece of law then pre* 
vailing, namely, that breach of prison, however small the 
offence for wldch the party was committed, and though 
he was innocent, should be punished capitally ; and this 
is one instance in which the law gave an entire indemnity 
to any of the accomplices who would discover the de- 
sign (a). 

In the above casies, we have supposed the offenders were 
all forthcoming ; but when tliey absented themselves im- 
mediately after the fact, the process was to raise hiUesium^ 
or hue and cry, and a secta or suit was made after them 
from town tp town till they were taken, otherwise the 
township, where the fact happened, would be in miseri^ 
cordidfl This hue and cry and suit was made in a. different 
way^ according to the custom of different places (&). The 
suit was to be carried further than the search f(om town to 
town^for the offender was to be proclaimed in the county; 
a method which had been adopted in mercy to the absent 

(a)9r«ct. 124. (6) Ibid* 
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fugitive, who, it should seem, by Ihe old law was consider-^ 
ed as an outlaw upon his flight merely, without being pro- 
claimed wuth this formality in the county 
awiy. court (a). The law now was, that sentence 
should not be pronounced against the party till suit was 
made in this manner in the county court, and he had had 
this warning to appear and purge himself, llie time 
given for this was the space of five months ; that is, 1ie 
was to appear at the fifth county court, to answer for the 
offence with wliich he was charged ; and if he did not, 
' then he was adjudged an outlaw, and suffered alt the con- 
sequences of such a sentence. If he appeared before 
that period, he savecl the forfeiture of his land, but still 
forfeited his goods, on account of his flight, notwith- 
standing he might be innocent of the crime. 

But the criminal could not be prosecuted to outlawry m 
this way, unless a person stood forth to make the suit, 
who could speak de visu ei audita that the party had fled ;- 
and who would call upon him to return in the king's 
peace, or require that he might, at the proper time, be 
outlawed; and then he was to state the crime, as if the 
party was present, and the appeal was gmng to be heard ; 
and he was to add, that, should he appear, he would* re- 
peat the charge he had made. Thus not only suit, but 
the appeal was actually to be made, before the fugitive 
could be outlawed (b). 

It should hei-e be recollected, that a suit and appeat, 
when for homicide, could not be prosecotedby every one> 
but only by one who was of the blood of the deceased ; 
and that the nearest was preferred to the more remote. 
Yet sonre stiangers were admitted to make suit; as one 
who was bound by homage to the deceased; or if he was 
of the manupastus, or family of the deceased person, or 
could say that he bad received at the time of the killing atiy 

{a) Bract. 125 . (A) Ibid. 124, 
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wound, or restraint, or the like. A minor might mak^^ / 
suit, and appeal; but a woman, as we have before seen 
from Glanville and Magna. Charta(a), could not have an 
appeal except de morte viri inter brackia sua interfecti, 
a8 Bracton expresses it. It shouJd be observed, that suit 
could not be made by attorney, if the party was able him* 
self to prosecute (6). If a sheriff proceeded to demand 
any one, without a person appearing to make suit,- or 
without the command of the justices (who, we shall pre- 
sently see, could make suit for the kipg in case of any iq- 
termission by the appellor) he. was in finsencordid. 
' Respecting the persons who might be outlawed ; every 
male who .was twelve years old mi^htbe outlawed^ because 
a^ person of that age otight to be in some decenna, or, 
which answered the same purpose, in soi^e manvpastus; 
but those of infe/ior age, as they were not sub le^e^ could , 
4iot properly be ever s^id; to be outlaxped, or put out of 
the law : the same of. a wpn^an, who, as she also was 
never in lavtgke^ that is in frankpledge, or in a decenna, 
could not be outlawed; but if she fled. upon commission, 
of any felcmy, she might be wayviata, ^b they called it, that 
is, be esteemed as one deserted and forlorn, which cou« 
dition corresponded with that of outlawry. 

The time necessary to complete the outlawry was this : 
the offender was to be demanded at four counties, froiu 
county to county, till be waai outlawed ^ but at the first 
county there was only to be, what they termed, simplex • 
Xocatio; and that was not computed towards the time as. 
one of the four 4;punties; so that in truth iive vver^ to pasd 
before the outla\i:i;y was had ; the outlawry therefore was. 
to be at the fourth of those after the simplejf vqcatio. At 
the fifth, or, as they cdled it, the fourth cpunty tio essoift 
pr excuse could be received, nor was it sujfficicnt that any 
one would eqgiige to pro^u^e hiin a) th^inj^xt county; fop 

j[fl)Vid. ant, vol. 1,241. (6) Bract. 124. ' 
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this would be protracting the time of outlawry ad infini- 
tum. But at any of the preceding counties, an engage- 
ment to produce the fugitive would be admitted till the 
iifth county ; and Ae fugitive had till the fifdi county to 
render himself to prison, or defend himself apd purge hi» 
innocence ; but after that time, the outlawry stood in the 
way, and he could not return till\hat was removed by the 
mercy of the king. 

If there was any delay in mating the suit ; as if hue arid 
cry had not been raised, if the party had not been pursued 
from town to town, nor to the sha*ifi> iior^o the coroner, 
nor at the first county ; yet if a person chose to commence ' 
the suit afterwards, he might, as there was no one who 
had any right tO object such deficiency in the proceeding, 
^gain, if the suit had been begun in time, but a county 
court was suffered to pass without continuing it, the suit 
might, nevertheless, be resumed, so as the lapsed, county 
was not reckoned towards the time of computing the out- 
lawry ; and so of any greater omission ; which if rectified 
was always done w}th a view rather to favour the appellee 
than to oppress him.. If upon any of the like failures 
of suit it was not again resumed, the county had no pt)wer 
\to proceed to outlawry, but they were to wait for the 
coming of the justices; whose office it way, atnong other 
things, to give direction to the sheriff to proceed to out- 
At the king's lawry, ex parte regis, in default of th^ appellor, . 

•uit. Thus could the justices command the sheriff 
to proceed to outlawry, where there was any slackness in 
the party who had commenced the suit. They might 
likewise, in cases where no suit had bfeen commenced l>y 
an appellor, command the sheriff to proceed to outlaw a 
person charged before them of any crime ; but this could 
not be done till an inquisition had been taken, to try- whe- 
ther he was guilty or not. H the inquisition found him 
guilty, then the sheriff i^as Ji^mmanded to proceed ; others 
wise no direction was given about it. The sense of this 


wat<^ that a r^easoiiable prejsUniptloii of the parf^*^ guil^ 
should be raised before he was made liable to the penalty of 
an oujdaMrry. The presumption founded .upoxi a suit com- 
meuced, though intermitted^ was thought sufficient to 
warrant die jju^tices to diripct a continuance of it; and if 
no suit h^d beien cqmi^e^iced^ \a sufficient presumption 
was raised in this manner by the verdict of pn inquisi- 
tion (a). This ^as the course in which criminals might 
be. prosecuted at the king^s suit, in default of the 3uit 9f 
the party. , 

If the due pjpder and forniality was observed in proceed* 
ing to outlawry^ ^t could be removed no otherwise than 
by the king'^ pardon, even though there should afterwards 
appear to have been po crime conunitted^as if the perspn 
supposed to be killed should be prod^ced alive. But 
ihould any of the necessary requisites tof^axds the out* 
lawry be wanting, it became void. M^my were the in- 
stanx^esin which this might happen. ^ An P^t- j^v^rsal of. 
lawry was void, if it had been without suit, or outlawry. 
without a continuance of the suit ; if it was ,proce|^d^^ HV 
after the iter of the justices, without aut|i9i;ity frpm thepi ; 
or if it was commenced at the suit of the king, without a 
previous inquisition ; 'if it was pronounced fipy \yhcr^ 
than within the county; supposing it for Lpn^n, if ^ 
Was.prpjjioimc^d out of the h|isting; if the offe^dinr A}^, 
before the outlawry ; if tj^ P^E^pQ .^^PPP?^^ to he killi^ji 
appe^ed alive befp^e i^ oiutlawry proi^ou^ced; if the 
prosecutor died bejEbre th|e <M)tI^yirry-pfqnQUHC^^| if t^^ 
accused had answered f5>r the ^me o£Ge|\fg }fi ^m§ 
other county^; if he had surrjei^derfd faip^a^If ^o prison be* 
fore the outlawry; If he hj^ 8ubmit|ed to ita^Ti^hm^^f ]bj 
consent of the kipg; if the outUwry Mvas pronqi^qed 
before the legal tioie was elapsed ; if he was under twelve, 
years of age; in all such q^mcs the outlawry vi^ould be 

(a) Bract, lae. 
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declared void^ upoii tHe accused coming in to stand a trial 
for the offence(a). 

Process of outlawry lay in every case which was 
charged to be against the king^s peace ; but not in matters 
which concerned the sheriff's peace only (ft). Outlaw^ry 
lay not only against those guilty of the fact, or, as they 
are more commonly called, principals, but also agatnst 
those guihy of ybrce, or, as they were afterwards caHed, 
accessories; and if neither of them appeared, the pro- 
ceeding would be against both at the same time ; only at 
the last county, judgment waS first to be pronounced 
against the principal, and then against the accessory, on 
the same day. Some thought it ought not to be even on 
the same day ; and others said, that the accessory was not 
even to be demanded till the principal was fii-st competed. 
But Bi-acton thought, that should they both Sy^ they 
ought to be proceeded against together, as above men- 
tioned ; only, should the accessory appear alone, then in- 
deed he was not to be proceeded against till the principal 
was convicted; because, by his appearance, a presump- 
tion was raised of his innocence. 

- When a person was outlawed, every one who tnowifigly 
fed, received, or harboured him, wJ^s subject ttf the same 
penalty as the outlaw himscflf; for which reaston an outkw 
had in ''earlier times been cAltt& b. frmdl^maji ; one who' 
could not, by law, have a friend. An outlaw was said 
caput gerere lupimim; by which it was not meant that any 
6he might knock himi on the head, as hds beien falsely 
imagined, but only in c&se he would not surrender himself 
peaceably, >vhen taken ; for if he made no attempt to fly^ his 
death would be punished as that of any other man : though 
ii seenis, that in the counties of Hereford and Gloucester, 
in th6' neighbourhood of the inarches of- WAlcs, outkwt 

(«) Brtct. 127. a. b^ - (/,) Ibid, 127. b. 
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were in all casesr considered literally as capita lupina (a). 
If an outlaw returned without the king's pardon^ he might 
be executed without further legal enquiry ; for, says Brac«. 
ton, Justum e^tjudiciunif quid sifie lege etjudicio per eat ^ 
qui secundum legem vivere recusat {b). An outlaw Forfeit- 
ed every thing he had, whether it was in right or in pos« 
session; all obligations and contracts were dissolved, and 
all rights of action ; and, like a judgment of felony, it ope- 
rated with a retrospect to make void all gifts and sales made 
after the felony committed. The manner in which the 
forfeiture was distributed was this : all chattels went to 
the king ; the lands were taken into the king's hands for a 
year and a day, and after that (unless holden in capite) 
they reverted to the lord of whom they were holden. llie 
king's year and day had grown into a regular casualty, in 
lieu of the singular species of punishmem he might inflict 
by destroying houses, gardens, and meadows ; and even 
Ae year and day used sometimes to be released upon the 
lord's paying a fine(c)k 

When a persoa had been outlawed according to all the 
forms of law, he could only be restored, as was said be* 
fore, by ;the king's pardon ; and that restored him only to 
the king's peace^ «o as to enable him to appear. without 
hazard to his person : all the forfeitures remained, and 
every other consequence of the outlawry. For though the 
king might remit his own claims, he could not release or 
disturb the interest of others (d). This pardon, however^ 
as.it only removed, the outlawry^ still left the party .to be 
proceeded against by the appellor for die offence with 
which he was charged (€). 

In such instances, where the Jking would have pardoned 
a conviction of tbe fact, he would readily pardon the out- 
lawry ; A3 in case of homicide per infortunium, or se de^ 


, («) Bract. 428. b. {&) Tbid. 129. [ («) Ibid. 1«9. (<0 Bract. 
131.13S. a.b. (e) Ibid. 133. b. 
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faidehdo; and in general where there was really hoof- 
fence committed. Process of outlawry would not lie 
jBgainst a clerk, .any more than judgmisnt of death (a). 

We -have hitherto spoken- of such homi- 
mur rum, ^j^^^ ^ y^^^ j^^jj Committed in the presejace 

of persons, who could testify conceniing it. There was 

another degree of homicide, which was, when any one 

was killed, nullo sciente vel vidente, pritter solum inttr^ 

fectorem et suos coadjutores etjautores, et ita qubd sta^ 

tint dsseqnatur clamor popularis ; this was called mur- 

dtum, and had been described in the sanlb. manner by 

Qlanville (&). In this case' it was presumed, according 

'to the law of William the Conqueror, that the party 

kifled was a Frenchman, unless Engluheryy that is, his 

being an Englishman, was provcjd by the. relations, and 

, jmesented before the justices (c). 

There were many cases wh^e a country was excused 
from payihg a fine for this murdrum. One was, whertf 
the killer, whether taken or not, was known ; for then the 
felony might be prosecuted, either by suit or inquiaitiony 
to outlawry : much ipore if the killer waa iaken^ for then 
he.inight foe punished: so if the party siiryived sam0 
days, for he m^ht discover the effendec, and declare Whe* 
{her hb was an Englishman or a Frenchman : if any bad 
fled to a church for the death, and had confessed it" so 
where the person was killed per infortunium, as by sufibca* 
tion, drowniiig, or the like accident, though in some places 
the.cnstom w£^ oth^r^iae, Iq all cases but the precedingi 
if the killer was bot known (>vhether thcf person slain waa 
English or not) a murdrum was to be paid, unle&s Eng* 
» liskery was duly pr-esented* This presentnfient Was to be 
Preientmerit bcfote the coronefs, at the very ihwie they 
of EngiUhery. made inquisition of tAe deatfa. The proof 
was different in different counties : in some, the fact waS: 
presented by a wo males on the part of the father^ 

(c) Bract. 134. b. {b) Vid. ant. vol. 1. 198. (c) Bract. 134- b. 
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and two females on the part of die mother, of the near- 
est of kin to the deceased \ in some counties, by one of 
each ; in others differently. The names of these persons 
^ere to beJaroUed in the rolls of the coroners, and to be 
presented before the justices itinerant. If there w^s any 
doubt^ either of what the relations alledged, or whether 
ijbey were related to the party, the Eriglishery was to be 
declared pir patriam (a)* 

If an offender fled to a privileged place, 
he might either surrender himself to justice, ^^ 
or abjure the realm of England. If he chose the latter, 
a certain number of days were to be allowed him to reach 
any port he should chuse, to which he was to make the 
best of his way, never leaving the king's highway, nor 
delaying two nights at a place \ but h^ was to keep on, 
80 as to arrive at the port within the stated time, and trans- 
port himself as soon as possible, before he set out he 
was to bind himself by an oath, taken before the coroners 
or the justices, Jbat he would leave the kingdom of Eng- . 
land, and never return to it but by permission of the king. 
This oath ought^to be taken within forty days, from the 
offender's first going to die privileged place ; that being 
the space of time allowed by the kw to sanctuary-per- 
sons, and particularly presctibed by the ConstituUons of 
Clarendop(£0» a^ the period within which persons acquit- 
, ted by the ordeal should abjure. Howeyei', if the per- 
son ^ying to sanctuary would not kave it at the appoint- 
ed time, be could not be removed from thence by lay 
hands; but it rested with the ordinary of the place 
to rem.ove him, if he thought fit. Should the bishop 
scruple to infringe the privilege of sanctuary ,(a scru- ^ 
pie which could very rarely be removed in the mind 
of a churchman), there remained nothing but to starve 
liim out(<;). Thus stood the law of sanctuary ax^ 
abjuration. 

(a)Bi»ctl34,b.135.a.b. (ft) Vid. ant. vol.1 193. (c) Bract*! 35. b.l5«. 
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If a person was itk custody for a felony, he was not to 
be stript immediately of his goods and chattels, but as 
iloon as he was taken, they were to be appraised by thd 
guardians of the pleas of the crown, the bailiffs, and 
bther lawful men, and to be safely kept by the bailiffs 
till the prisoner Was either convicted or acquitted. In 
the mean time, he was to have the use of them to provide 
himself with necessaries ; and if they were taken from 
hiin, he might have a writ, cominanding the sheriff to see 
it ordered in the above manner. It was a rule, that st 
prisoneV should not be brought before the justices ligalis 
manibus^ with his hands tied ; though sometimes, to pre- 
vent escapes, they might bind his feet((Qt). 

Having thus brought the prisoner into coUrt, the next- 
step \vould be to state the words of the appeal, widi the 
defence of the appellee, and the joining^ issue on the fact| 
and going to trial ; -but before we come to speak so par-, 
ticularly of this procefeding, it wiH be proper to premise 
Somewhat concerning the alterations which had taken 
place during this reign in the modes of trial in criminal 
inquiries. The trial by ordeal had continued till the judge- 
ments of councils (fr) and the interference of the clergy 
Crdeaigoes. ^t length prevailed against it. -In the .third 
outtrfttsek y^j, ^f ^jg reign, direction was given to the 
justices itinerant for the northern counties (and probably , 
to the others likewise) not to try persons diarged with 
robbery, murder, or other such crimes, by^re and water;, 
but, for the present, till further provision could be made^ 
to keep thetd in prison under safe custody, so, howevc^, 
as not to endanger them in life or limb ; afnd for those 
who were charged with inferior offetices, to cause them 
to' abjure the realm (c). Wfiat f4irrtier provision was 
made, sts'thtreby promised, does not appear; but \i*e 
find this order of council had such an influence towards 


{a) Brkct. 1 35. b. 1 37% (h) Dec. |>aTS ^, caus. %, quest* 5. cb«p.. ! 
(cJDugd.Ori.Jur.sr. 
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abolishing this superstition, that it went quite out of use 
by the time of Bracton, who makes no mention of it in 
hidbook. As to the trial by duel, it, should seem that 
some direction, like that just mentioned, had been made, 
which gave to a party appealed an election Jo defend him- 
self per corpus or per patriam ; a regulation which, no 
doubt, was framed in analogy with the institution of the 
sttsise in lieu of the duel, in a writ of right ; and as 
in that, ^o here, if the appellee put himself upon the 
Country, he could not afterwards defend himself by duel, 
nor vice versa (a). 

This option of trial was ndt do wholly Ifeft 
tb the party appealed, but that the justices 
assumed a power of controul in certain cases of a very 
particular nature; and directed the one or the other, as.it 
seemed to them^ best suited to the matter of enquky. 
Thus where a person was poisoned, the appellee had no 

^ election, but Was compelled to defend himself per corpus ; 
^ because, says^ Bracton, the patrid could know nothing of 
a concealed fact, like this, but by conjecture or by hearsay^ 
which; would be no proof, either for the appellor ot the 
Jippellee. Again, some cases were held so clear, as to 
Stand in need of neither ; as, where a person was found 
near the deceased with a drawn knife ; where a person 
slept in the same house with the deceased, and raised no 
hne and cry; In these and the like cases of violent pre- 
sumption, theiSippeUee was not admitted to defend him- 

. self either per corpus or per patriam^ but such a ma- 
nifest circumstance was considered as a conviction of 
the feet (6). 

In all -appeals of feldny it was required, that theyear, 
day, hour, and place, should be stated precisely ; and it 
was t^ be charged de visu et auditu, upon the testimony 
bf the ^arty^s own senses. The form of Appeal of ho- 
an appeal of homicide was as follows: A. na>cide. 
€ppellat JB. de morte C* fratris sui, quid sicut ipse A* 

(a) Bract. 13t. ' (fc) Ibid'. 137. a. i. 
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et C. f rater suus essent in pace Dei et dimani regis 
apud puch a place^ faciendo such a thing, or transeundo 
from such a place to such a place, on such a day, year, 
and hour, venit idemy B. with such a one, et nequiter^ et 
infelonidy et in assultu premeditato, M contra pacem d,o^ 
mini regis ti datam, fecit idem B, pradicto fratri sua 
C. unam plagam mortalem in capite quodam gladio^ ita 
quod obiit infra iriduum deplaga ilia ; and then concluded 
thus: Et: quhd fecit hoc nequiter, et in felonidy et contra 
paceni domini regis, offert se disrationare versus eum ubi^ 
cunque per corpus suum ; sicut ille qui pritsensfuit, et hoc 
vidit, et sicut cUrid dOmini regis co7isideraverit, et si de eo 
male contigerit, per corpus of such a one, fratris sui, or 
• parentis C, qui similiter hoc offert disrationare per corpus 
suum, sicut curia consjderaverit (a). This was the form 
of an aj^eal agaibst the principal. An appeal against an 
accessory, or one guilty of , force, as they called it, was 
thus: A.appellat B.de fortia, quod cum ipse et C.f rater 
suus essent, ^c. venit idem D. cum pradicto B. et cum aliis, 
naming them, ettenuit ipsumC.fratrem suum, quamdiu 
ipse'B. interfecit eum ; et quhd hoc fecit nequiter, S^c. After 
this the appellee made his defence, in this way : Et B. ve* 
iiity et defendit omnem feloniam, et pacem domini regis in- 
fractam, et quicquid est contra pacem domini regis, et mor- 
tem, and every tiling charged in the appeal; and concluded 
with putting himself upon the country, or defending hiaor 
self per corpus ; let quhd idem inde culpabilis non sit, ponit 
se super patriam de bono et m.alo, if he chose that trial ; or 
paratus est se defendere versus eum per corpus suum, sicut 
curia domini regis consideraverit. The appellee was com- 
pellBcito name one. or other of these trials ; for if he had 
said sin^ply, quad 'oelit se defendere, sicut curia domini regis 
conaideraiverit, it would have been no defence at all (6); 
aiijd accordii^ly, we may suppose, th^ appeal would have 
been taken pro confessor for the court were not to 

(a) Bract 138. (fe) Ibid. 138. b. 
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instruct him how he was to defend himself. But if he 
had said, paratiis sum defender Cy velper corpus meiim, vel 
per patriahifSicut curia consider averit^ it should seem, says 
Bracton, that he thereby gave up his election ; and fhen> 
we suppose, the court would refer it to the more rational 
trial, that by jury (a). 

If he made choice of the trial per patrtaniy he was hot 
to prefer the patria of any hundred he liked ; but that was 
to be determined by the judge, who might assign which 
iwelve he pleased, of those returned for each' hundred. 
This practice was in order to guard against partiality and 
collusion ; for, says Bracton, a man might have lived very 
reputably in one patria, and not so in another. If he had 
chosen the defente per corpus, the justices, before they 
suffered the duel to commence, were to examiiie into the 
circumstances of the fact, lest it might be some trifling ' 
tfe^pass, in which the duel would not lie : a laudable caution 
: to prfevcnt the unnecessary hazard of life in that barbarous 
trial (6). 

'- But many exceptions might be maSe to the Exceptions 
appeal, which would supersede the necessity of t*»«reto, 
recumng to either of these tiials. Tliese were either such 
as ^'^efe general, and were equally decisive in all appeals ; or 
such ias ^ere specially ap'^ropriated to particular prosecu* 
tions. (yf the former kind were the following : .that suit had 
liot been properly made J that the coroners* toll and the ap« 
peal made in court did not agree ; that the coroners' sind 
sheriflb' rolls variied froin each other ; that the appellee had 
been already appealed afid acquitted of the fact; that an iter 
had ihtervehed since the fact, without any prosecution conoh* 
menced(<?) ; that th^ appeal was brought|?^r odium ei atiany^ 

(a) Perhaps this might be the origin of the modern form in which a 
prisoner puts himself on trial — by God and my country — though now the 
or is changed to and'^ the former signifying the same as per corpus^ 
which was always consideired as an appeal to Heaven, 

(b) Bract. 138. b. (c) Ibid. 139. fe. UO. a. b. 
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that it would not lie between the appellor and appellee/ 
being lord and tenant^ or lord and villain ; that there was 
BO mention in the appeal de visu et auditu ; that there 
was a variation in the name ; that the appellor had on(% 
made a retraxit of his suit ; that the appellor was a mani-^ 
fest traitor convict, or a thief, and provor; diat the fact 
ifas not laid depace domini regisy but depacejustitiarii^ or 
depace vicecomitis; that it was not laid to be a felony (a); 
that the appellor was a clerk» The appeal might also be 
deferred for a time, by alledging tlje minority of either the 
appellor or appellee (A). 

If none of these exceptions could be made and sup- 
ported, the duel might be waged. We have seen in what 
manner a right to land was tried by duel (c). We have now. 
an opportunity of relating the method of ordering this 
proceeding in an appeal. When the duel was waged, the 
appellee first gave security to defend, and then the appellor 
gave security' to maintain the appeal; after whicl\ tlie ap* 
pellee took an oath, denying the matter of the appeal word 
for word: ''Hear this, O man, whom I hold by the 
'^ hand, who call yourself John by the name of baptism, 
^' that I did not kill your brother, nor gave him a wound with 
" a sort of weapon by which he might be removed furtlier 
*' from life, or brought nearer to death ; nor did you see 
" this, so help me God, and these holy gospels.'* This 
was the form of swearing, with tho additional circumstan* 
ces of time, place, and the like. It seems very remarkable, 
that any thing should be rested upon the sorf of instrument 
with which a man was killed; but so it was. Bracton says, it 
might be laid in the appeal as done with any kind armorum 
mohjctorum\ but riot with a stick," or stone, or other wea- 
pon that could not be said to be arma moluta. It may be 


(o) Bract. 141. (*) Ibid. 144. b. (0 VM. ant. vol. 1. 123. 
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said, that Bracton states this only as an opinion held foy 
>ouie, secundum quosdam; yet he seems to give an al>r 
solute opinion, that a wound with a stick or stone would 
Bot be properly laid {a). 

After this, the appellor swore in maintenance of his 
appeal thus : '^ Hear this, O man, whom I hold by the 
^' hand, who are called John by the name of baptism, 
" that you are perjured, knd therefore perjured, because 
'* you wickedly and feloniously did kill C. my brother; and 
^' wickedly and feloniously, and with a premeditated assault 
*' did give him such a wound, with such a sort of weapon, 
'^ that he died thereof in three days ; and this I saw, so 
'^ hel|> me God, and these holy gospels •/' to which were 
to be added, as in the former oath, the time, place, name, 
and the oth^r necessary circumstances, so as to support and 
cover every thing charged in the appeal. After the oaths 
were thus taken, the appellee was to be committed to two 
knights or other lawful men, according to his rank, who 
were to lead him to the field- assigned for the duel ; and 
the appellor in like ipannei". There they were both to be 
guarded so that no one might converse with them, till they 
engaged in the duel. Before they engaged, eadi was to 
swear in this manner (b) : "'Hear this, ye justices, that I 
*^ have not eat nor drank, tiec aliquis pro me, uec per me 
** propter quod lexDeideprimi debeat,et lexdiaboii exalt a^ 
'^ ri^ sic me Deus adjuvet" After this a^rockmation was 
made, forbidding all persons, whatever they heard or saw, 
to move or speak a word, upon pain of imprisonment for a 
year and a day ; and then the appellor and appellee Engaged . 
If the appellor wasr vanquished, or if the appellee defended 
himself the whole day till the Mars begutr to appear, he 
tvas acquitted of the appeal; because the appellor. had 
engaged to convict him that day, and had failed. He w^s 
also acquitted as against all others who had appealed him 

* • (a) Bract. 138. (6) 'Ibid. 138, * 
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of the same, fact ; as were those likewise who were appeialed 
oi force or command. But if the appellee was vanquished, 
he suffered capitally, and forfeited every thing from hini 
and his heirs, as was before stated in case of outlawry. 
Sjiould the appellor, .when he qame into the field, make 
a retraxit of the appeal, he was to be sent to gaol, and he 
and bis pledges of prosecuting the duel were in misericordid. 
But it >vas otherwise, if he was>anquifihed ; for though h^ 
wa9 to be sent to gaol, he was generally pardoned the misc-;^ 
ricordiaf in consideration that he had engaged in mainte- 
nance of the king's peace {a). 

After the principal was convicted, they might pro- 
ceed toihe duel a^inst the accessory. This might be the 
~ next day. Or, iPthe accessory had not been yet appeal- 
edfthey might then static an appeal against them, and 
proceed in like manner as before mentioned in case of 
pripcipals ; and the accessory, if^convicted, would suffer 
' as the princip'4l| accor()ing to the maxim, satis occidit qui 
pr{^cipit. ilf any thing happened '^liich prevented the 
appeal against the accessories, the king might take it up^ 
pro pace sua; and then the trial would of necessity be per 
patriam; for the duel could not be waged -against the 
king. There were other instances where the duel could 
not be waged ; as, when the appellor was a woman ; whei> 
the appellor had been maimed, or was above sixty years old j 
though in this last case be had his election (6). We havQ 
s seen, in <31anville's time, that ihei^ was a different judg- 
jpaent, when thfe offender failed to purge himse?f ^er legem, 
and wheuhe was vanquished in the duel (c). A siinila.r dif- 
ference seems to have subsisted at this time ; for when the . 
king pursued an appeal pro pace su4, and convicted ,the 
party by the inquest, Bractoji doubted what was to be the 
punishment. Some thought it was to be capital, 9s it 
would have been if the appeal had gone on at the sult^of the' 

(a) Brjict. 142. {b) Ibid. U«. b. (c) Vid. ant. vol. T. 197. 
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piawty ; others thought/that it was to be only a pecuniary 
penalty; and yet, vhere a woman convicted a n>an of a 
mpe per. patriam^ht suffered as upon an appeal in 6ther 
cases (a). 

We have hitherto been treating of H prosecution when a 
person chose to stand forth as accuser, and when the king 
carried on the suit, on the omission or failure of such per* 
son in continviing it. It remains now to say somiething upon 
the other mode of prosecution, which was when a person ■ 
was 'mdictedperjdmam patria. This was pro- Proccedinepv 
bably no other than the fama publica mention- /«""'*» /*^««' 
ed by GJanvilie (i); which raised a presunl^ption amounting 
to a conviction, till the party had purgedhimself from the 
'' suspicion tiiereby thrown upon him : for^is, like all otlier 
presumptions, was open to a proof or purgation to the con- 
trary. ThejTamewhicbwas sufficieht to raise this presump- 
tion, ought to be subh as was entertained by good and grave 
m€n, who deserved credit, and not the flying reports of 
common conversation. Thus,as apersonindicted|)€r/ai»fl;»- 
patria was charged by the patriae or twelve jurors, elected 
in the manner before-mentioned, who had founded tlie ac* 
cusation upon their own knowledge or persuasion, collected 
from observation or report; it became the judge, if he bad 
any doubt, or suspected the jury, to make strict examination 
into the matter, and ask the twelve, how they learnt what 
they in their verdict declared concerning the person indict- 
ed ; and upon their^answera he might judge whether the 
charge was founded in truth or malice (c). Perhaps, says 
Bracton,some of the jurors might say, that they. collected 
their information from one of their brother-jurors ; who, 
upon being interrogated particularly, might say he had it 
from such-a-one, and so on^ till it was traced to soine dis- 
reputable person^ who deserved no credit. It often hap- 
pened that these examinations brought to light the iniquity 

(a) Bract 143. (i) VW. ant^vol. I. 200. (c) Bract. Ii3. 
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of a charge. It sometimes turned out that an imputatioii 
of a cfime was contrived to be thrown on a freeholder by 
his lord, in order to get an escheat; sometimes by a neiglv- 
bour from other malicious motives. 

When.tliis examination had been made in order to pro^ 
ceed to taking the verdict, and giving judgment thereon 
. wifli more security, then the judge was to inform the party 
indicted, that, if he entertained suspicion of any of the 
jurors, he might have them removed : for, if no objection. 
was made to any of them, when the twelve jurors (a) aj^ 
peared, they were all sworn, either singly, or all together 
as follows ; " Hear this, ye justices, that we will speak the 
^^ truth of that which you shall require of us on the part 
'^ of our lord toe king, and in nothing will we omit to 
^f speak the truth ; so help, &c." After which one of the 
justices gave them the matter in charge, in this way : 
^' This man, who is here present, charged with such a 
'^ crime, comes and defends the death and every thing 
^' with which he is charged, and puts himself thereof upr 
"on your tongues, de bona e.t malo; and therefore we 
'^ charge you, by the faith by which you are bound to Gojd, 
*' and by the oath you have taken, that you make known 
** to us the truth thereof; nor do you omit, through fear, 
" love, or hatred, but that, having God before your eyes, 
-'^ you declare whether he is guilty of that with which he 
*^ is charged, or not guilty ; and do not bring any mischief 
"on. him, if he is innocent of the crime." According 
to the verdict given by the jurors, the party wajs either de* 
livered or condemned. 

The form in taking an inquest per patriam was to be 
observed by the justices in all cases, where a party, as in 

(a) It seems from the manner in which Bracton expresses himself, 
as if, in'Cttses of killing, the four townships which bad appeared be- 
fore the coroners were joined with the jurors of the patria, and mm% 
concur with them in their verdict. Bracton says, that any of the town- 
ships might be challenged, the same 94 tl»e otli^r jurors. 9ract. UP»U« 
J5*. a. Vid. >m.Vol. M93. 


the y^ove-iii«lif i^ned ihststnte^^ haA {>iit kiiti^If iip<!Ai to m^ 
qaest. Whefeevei^ Ih^ justice* wlspe^ed tfie charge to ht 
tnxe, atld flfat tbe j^rors> through fear, oi" love, or maTice, 
9rtre inclined to ^ohiceal the tnith^ f hey might, if they pleas- 
ed^ separate them one from thi^ other, and examine them 
apart, m order to sift out the real truth of the tnatter (a). 

Here theft do we see the office eff the twelve juron^ 
chKisen out of each hundred at the eyre : they were to di- 
gest and mature the accuaationa of crimes founded upon 
report^ and the notorious evidence of the fact; aud then 
ugain, under the direction of the justices, they were to re- 
consider their verdict, and upon such review of the matter, 
they were to give their verdict fioalljr. .Again, wherever 
any circumstance rendered it OEuJawAri or impossible that 
the duel should be waged in au appeal, the trutfi was 
enquired of by these jurors ; and we maj suppose, thUt id 
all other causes in the eyrej whether civil or citminal, where 
a matter arod^ that was to be tried by a jury, it ws^s re- 
ferred to one of tliese juries, who attended there? on the 
business ^f the county. It may be coilected froin a sitfgle 
menti<on of |MjrgatkHi by Braeton, that u person charged 
per patriicm might purge himself, as formerly (i), or p#t 
himself oa the country, as before mentioned. 

Now have we finished aH that can be said Of other 
concemitig an appeal of dead). There were «j^pe»J«* 
several other cases of personal injury^ whete an appeal 
was the usual mode of prosecutionv One of th^se' Was 
de pace et pfagis, as they called it. Tfe6 fOrttn of this 
appead was, A» appellat B. qnhd suxih it day, sicidfait ih 
pace domini regis in such a place, ^£7tiif idtff!^ B\ citm tfi 
5wi, et contra pacem domini regis infel&itiAy etr dssultu 
premeditato fedt ^i imtdtijmu, et ^uahdant pldgam €i 
fecit in soth a fast, with such a isort of arms ; etr ^u^d hdt 
fe^ <iteqt^er, rf in felonii, dfferi pf^bar^ '6^su\ eafii 

(4) Bract. a45..U " {h) Yid. aut. vol. t 195. 
V0UIU iD ' 
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joer corpm suum, S^c^ as in the before-mentioned appeal. 
To this the appellee made hb defence : Et JB. venit, ei 
deferidit pacem damim regis infractamf, ei feloniam, et 
plagam, et quicquid est contra pacem doniini regis, and 
no 01^ denying the whole appeal |»er corptis suum secundum 
quod cuttia consider aver it. In this tliere might be the same 
general exception's in^de, as were stated in case of homi- 
cide; as, that suit was not made before tlie sheriff and 
coroners, and the like. The appellee might have his op- 
tion, whether to defend himself per corpus or per patriam, 
except in some few cases, where the trial by duel was not 
allowed ; as, if it was not ^plaga, but only a bruise ; and 
for that purpose the party was to be inspected and exa*- 
mined ;. for if it was not a plaga, it was only a trespass^ 
and no felony (a). In like manner, if it w^s not laid armis^ 
mplutis, but if it was done by a stone or stick, in this appeal^ 
as weU as in that of homicide, . as we before observed^; 
they could not decide it by duel. \ for these weapons, says 
Bracton, made only a bruise, iand not 2iplaga, or wound (6). 
Another appeal for a personal injury, more aggravated 
than the foregoing, was that de plagis et mahemio ; which 
appeal was stated much in the words of the former : Am 
appellat B. quod cum esset in pace domini regis in such a 
place, &c. venit idem B. cum,m su4, et infelonii et dssuUu 
premeditato,, ^c. as in the former, et fecit ei quandam 
plagam in capite,ita qubdmak^miatus est; et quhd hoc fecit 
[nequiter et infelonid, offert probare versuseum, sicui homo 
mahemiatuSfprout curia dom. regi^ consideraverit : and the 
defence, Et B^venit, et defendit, ^c. The first step to be 
taken was Coi* the justices to inspect the wound, to see if 
it was a mayhem; and if it ws^s, the appellee was con-* 
strained to defend himself by the country ; for it would be 
a double injury to obliige the appellor to engage in the dueK 
A maryhem was defined to be, when a man was renderedj,. 

(«} Bract 144. {h) Ibid. 144. b. 
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in any part of his body, unfit for fight ; as if a Bone was 
extracted from the head; if any bone whatsoever was 
broken ; or the foot, hand, or finger, or joint of the foot 
or hand, or any other member was cut off; or if the 
sinews or any member were contracted, or the fingers 
crooked, by a wound ; if an eye was beat out ; in short, 
if any hurt was done to a man's body that rendered him 
less able to defend himself. Bracton thought, that break* 
ing out the. teeth was a mayhem, if they were the front 
teeth, because it disabled, in some measure, from fighting ; 
but not so of the others. Castration was a mayhem, 
though an injury opt of sight, and causing no outward 
disfiguring. There were some mayhems which were not 
a bar to the appellor engaging in the duel; as where an 
ear or a nose was cut off; this, though a disfiguring, not 
being such as would disable him from sustaining the duel* 
There lay in this appeal the same objections concerning 
the wounding and weapons, as in the former (a). 

The next appeal, grounded upon a personal injury, is 
what they called de pace et imprisonamento\ which was,_ 
where, a free man was taken aod imprisoned against the 
king's peace. The words of the appeal were, A. appellat 
B, quid iicut fait in pace domini regis, <Src. venit idem 
B. cum vi sua contra pacem, 8^c. et duxit cum to such a 
place, &c. et in prison a ibi eum tenuit, <5rc. donee deli be ra^ 
tusjiiit per balKvum domini regis; et quodhbcfecitnequitery 
et infelonidy offert, S^e. The defence was, Et B. venit, et 
defendit vim, et iiijuriam^et pacem domini regis infractam^ 
et captionem, et imprisonamenium^ 8fc, To this appeal 
might be taken the like exceptions as to the former. Th^, 
appellee might justify taking him as his vii)sannativics,iLnd 
might produce his relations to prove him such. The prin- 
cipal issue might betried^ as in the otlier appeals, ^er cor-^ 
pus ov per patriam. 

(ff) Bract, U5. 
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In an appeal^ says Bracton^ depace etplagiSf and in tiiit 
depaceetiwprisonamento, tbey might proceed chilly, noK 
withstanding the fact was criminal, and make the com« 
^ plaint as for an injury, without charging it fdonicusly ; 
quid B. imprisonavit J. contra pacem damini regis : and 
so, if in the county, confrd pacem vicecomitis; if in an infe- 
rior court, contra pacem of the lord. If it was laid a» 
ari" injury in this manner, it would not be followed with 
any corporal pain, but only a pecuniary fine, by way of 
damages : but when it wa* prosecuted fi« a felony, these 
offences, as well as the others, produced a judgment rf 
Kfe and limb (a). It shoidd seem, that an appeal, laid in 
this way, would become what we sliould tiow call an ac- 
tion of trespass. 

Before we take leave of imprisonment, it may be- pro- 
per to mention a more speedy redress, in cases of impri- 
sonment, than an appeal. This might be resorted to, not 
only wher* a private person imprisoned or put restraint up- 
on another, without any shew of authority, but also where 
officers of justice, under colour of process, caused persons 
to be put in confinement. It was from this latter case 
that the writ de homine replegiando took its name, and to 
tfi$s it was more peculiarly adapted ; for, in the former in- 
stance, it was most probable a person would use that power, 
which the law allowed, of recovering his liberty t^ fcA'ce, 
or whatever means fell in his way. The writ was directed 
to the sheriff, as fcAows : Pracipimus tibi, qubd juste et sine , 
dilatione replepnn facias A. quern B. cepit et captttm de*- 
tinet ; nisi captus sit per speciale pneceptum nostrum, vel 
eopitqli8justitiariinosirt,veIpTomartek0mini$,veiforest4 
nostrd, vel pro aUquonKo recto, quare^emndum legem An^ 
glim non sit replegjiandus, ne amplius, t^c. pro defittuju^ 
titim, tfc. teste, Sfc. (6). A man, Aerefore, who was takei^ 
and detained unlawfully, was to be discharged upon pledges 
being given, as in the case of goods taken for a distress, 

(a) Bract. 145. b. ({«) Ibid. 154. 
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To these r^ndedi^a l»y way of redress, or puubbmeut 
when an kijui j. bad l^een done to a man's person^ it Inay 
l^e add^d, that the lavir held out a protection, by way of 
secsrify a»d prevention, to those who apprehended any 
damger of that sort. I^ius a man might pray the king^s 
peace in court againi^ any particular person ; and if such 
person dioiild,, after that, do any thing in tM-each of such 
peaoe^ he incurred the penalty of * the court's displeasure^ 
and was accordingly in miserkardiu (a). 

Iliere ndw remain only four more appeals to^be^x- 
plakned ; that de pace et roberii ; that de comtustione dih 
morum ; that de fuptu virginum { and lastly, thai dffuriQ. 

The appeal of robb^ was.in diis way : A. appeilai J^. 
j«4^ ncvtfmt in pace domini regisj 8fc. venit id^m JB|. cum 
vi si^m^ tt neqmUr et in/el9md,ef contra pacem ^mini 
i^egi^y et in roberii abUulit ei, S^c. naming the thing 
^en, its qualityi qiiaiktity, price, wei|^t, number, co- 
JbfMur, and the Uic^« gfometime^ there was contained in this 
4^qpeal a cba^e of wounding, mayhem, or imprisonment. 
"Zlie.cpfiGlusion W||6, as in the other appeals, et quid hoc . 
'Jk^t mquiter 0t mfelonia^ Sfc. Then begun the defence, 
. Mt R, veui(t et d^e^dit pacem etfehfiiamf ^c. A persofi 
m^t b^ve this appeal for the goods of another which were 
«b^Q ill his keeping, but he was to «ta1te such circumst^ce 
specially : AbstuUt ei decern aureo$, de denarii^ domini nn*, 
§UQs ha^mt incisstodia sua, et^unde ip$e intrwit in ealifr 
tionem erga dominum mum, i^c Thepunishmept of rol^ 
lifery depended upoi^ the nature of the crime ; it was some* 
lani^ puniidied with loss of life, and sometimes with lots 
of limb<(i)« The f^onies of this time were punished Ta- 
rioiiely, accoiding to the circumstances of the case, by 
death or mutilation; and hence it was, that judgment of 
life and limb signified in after-times the same as judgment 
of feloiqrf * _ 

- (•XBract.Ui.b^ . (6) Ibid. U6. i. b. 
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' All burning of other persons houses, if done nequiter et 
infeloniii, aW on account of any malice, or animosity/ or for 
sake of plunder, Was punished' capitally. The appeal was 
in these words : J. appellat JB. quM cum ipse essetinpace, 
^c. venit idtin B, nequiter et in fetom4y 8fc* ubi ipse A, 
interfuit et: vidit, et ignem apposuit domibus suisy et eas 
comhussit, et de catallis, S^c. in roberia contra pacenty Sfc* 
asportavitfS^c, to which the appellee made his defence^ and 
the proceeding was the same as i» other appeals (a). 

The appeal de raptu virginumy as it is called by Brac- 
ton, was not confined to those only who were literally 
such, but wksa femedy in all cases where a woman had 
been vi oppressa. The punishment of this crime was 
membrum pro membrOy according to Bmcton ; corruptqr 
puniatur in eo in quo deliqmt ; ociilos igitur flmittat^prop^ 
ter aspectum decorisyquo virginem concupivA; afnittat et 
testiculos, qui calorem stupri induxerunt. This was not 
kli^-Bys the punishment ; but it was varied according td Afe ' 
character of the woman. It was sometimes greater, some- 
y times less ; and depended on the woman being mdrried, 
of a widow living in reputation, a nun, a msktron; a lawful 
concalnne, or one Hvihg in prostitution ; for even these 
were under the protection of 5ie king's peace. In former 
times^ the corrupters of virgins used ta be hanged ; but the 
• punishment was now reduced to the above pain, loss of 
limb, and otjier corporal punishments, and such offenders 
.were never punished with death (fr). 
^ An appeal of rape was to be commenced and conducted 
like others. The words of appeal were these : A^famina 
B. appellat C. quid sicut'esset iv, S^c. venit idem C^ cum 
vi sudy et nequiter et contra pacem dmmni regis concubuit 
cum e&y et abstulit ei pucillagium; suum, et eani dt^uit ^ 
secumper tot nodes, setting forth the circumstattces of Afe 
fact ; and conducing, quid hoc, S^c. offert probare, Ar. 

(o) Bract 146, b. * (*) m ajik vol. I. .tBOO. 
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us in odier cases. Then foHowed the defence : JB^ C. venitj 
€t defendHfehmamyet pacen^ tt raptum, 8fc. <a)< It was 
•an e3Keptio« to this^ as to other appeals, that there was 
>not sufficient suit juacl^; with others arising from the cir* 
^umstanccs peculiar to this crime. The party might deny 
-that she amisit piicUlagium ; vrhich would be tried by in- 
•speckion of four legalesfxmina: He might say, that she 
had before been his mistress ; that it was with her consent ; 
and he might put himself on the country to try it. He 
m^ht except dat there was no mention in the appeal de 
pucillagio. 

• As t6 the marri^^e x>f die parties after conviction, .that 
was to be quite voluntary on the part of the woman, though' 
it was a sort-of necessity in the man, in order to sav« the 
pains of the law(i). An appeal against those guilty oi^rce, 
in^is cnme, m^htbe thus : Quid ttnuit eam^dum idem B. 
MbiitUk eipticillqgiumsuumiorjuit i» conHlio et aiudUo{c). 
There were only two cases where a woman could, bring 
an.appeal : one was thia, de f^tpiu; the other was^ de moT" 
te viri sui inter bracbia sua interfecti* In the latter xase^ 
the appeal was always to charge the offence in that special 
•way : oceidii ipsum JB. virum mum inter brachia sua^ 8^e. (d). 
In 9II the foregoing appeals it has been supposed^ that 
4h6 ^pellee was. either in custody, or at least was forth* 
coming at the trid«. When it was not so, there issued a 
writ of attachment. This, in case of homicide, was. Si 
tefecerit, S^c* tunc attachiari facias B. per corpus suum: 
if in any other ef the ^before-mentioned, crimes, it was 
only. Si te, ifc. fane per -vadium -et salvos pkgios. Any 
of the befocei-metitioned appeals might be removed from 
befose Ae justices itineriint (to whflim it was the course for 
the parties to have a day given by the county) into the . 
€wut€oramnobis,vel}u^itiariisno$trisapudWestmonaste* 

(«) Bract 147. b. 1 (b) Ibid. 148. (•) Ibid. U8. b. 

td)im. yia.uit.7Pi.|.s5j. 
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Tium\ for whkfa purpose, a writ of vtmrefa€Ut$^peUu¥it 
woukl W9iie, containing in it \\kewne.Vipom per ve^ium et 
salves fttgios against the appellee. Jlhe did not appear* 
upon an^ of these attaciinients, anp&er writ issued, ^14 , * 
facfa^iHttrTOgaride ^omitatu in comitatumitill be was oa^ 
lawed, at tfee kind's «uit (a). The above proeets of-BtUaohr 
tiierit W8te likewisethe courfie'if the appeal had l^eeitJ^egun 
in the first instance, as^it might have beeny£oram ipsomge, 
veljustitiariis siiis de banco. Did any cooteart arise uhmt 
the agreement between the appeal made in the cotrntj and 
that in the superior court, there issued a recordarifacms 
to the county, to* enafble the justices to compare them ib)* 

Among ottier ofiences we mus|; net omit theft y wbicb, 
since the time of Glaoville (c), had become one of die plees 
of the crowm There- lay an appeal of daiis ofience aot 
ohfy in the king^s great coiirt, but also in the county courts 
coUrt foarot), and others. 'As thia seem\to be in vioJatiliDai 
of ^ {>rohibttion of Magna Che^rtay it must be comidei^ 
what sorts of theft wei^e-held to be out of the meimii^ of 
that afet. Theft was either manifest or not manife^^.Tkfi 
iatter ^^as, when a person was suspected of th^perfmmni 
yatri<e, and where tliere ^ere strong preaumptioBa a|q^ai«^ 
ing against him : of this kiod of theft, noae cooU bold 
plea but onty the king in his own courts. Btit oSn^mifiM 
theft, whicli yas when the offender was taken with th« 
thing upon him, and was calted AandheAende wmAbacbent^ 
de ; of ibis several inferior courts might hold pl^a {d). 

The jurisdiction' and judicature of these inferior courts 
Was termed by sbme very barbaro«is na«m|i. Lords of fraip 
chises had cognizance i>f erim^a under the titles of StUfk tf 
'Sakf ToletTearhylnfangeike/pVifdngetkef. Infai^e^ 
fAe/* wsts, when a thjef was taken with the thing ^ole^ 
npon him {with the mnnour, as it hgs ti^ce beta temed) 

(a)6ract.l49. (fr) Ibid. 149. b. (ie) Vid.iiit4yoI.LlS50.t<l}Bract* .I^ai)!^ 
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iwitbiB l)ie lord's ktid^ bebg.himtelf one of the lordV 
tQiMHnl9. Utfangeihrf w^Sy wb<»n a stranger was so taken. 
TbttSy thfse authorittes to ^udge of theft were entirely 
local ; the lord having no power to pursue his own tenants 
.^Htt of bis jiirisdteten, but yet enjoying a right to question 
strangers, when they accidentally came within it, under 
parUcubr circiimstanc^ of guilt. Where the thief was 
not taken with the mamuTf then it belonged only to the 
kiag's court to enquire thereof (a). 

Theft i^ defined by Br^ctQa to be, con- 
trectatio rei elieua frauduUnta, cun^ animo 
furafidiy invito Mh domino, a^us re$ illa/uerit. The 
wofd» of appesi wer^,. Quod infeloni&f etfurtivi, et in 
ktfrodmp, ei tmUru pdc^mdoniini regis cepit rem ittam, 
'eifnrtiv? abduspit earn; et quldhoc fecit furtive, et in 
felemi, (offert, Sfc» To this the appellee answered, and 
ibfiisded tbe felony and larceny, eith^ per eorptu or per 
fiis^rn^mk If be chose the forraeri they proceeded as' in 
.^er cases: if the latter, he m^ht state many things in 
}m d#fenee(2t)4 He. might say, the thing supposed to be 
atol^n was bis pwo, and shew, the reason thereof; a» if it 
WWP a., horse, he mi^t say it was fodied by one of his 
HMff s, ftnd that he hred it ; wd if this was testified by the * 
<3iHtfilry> he w^a set.iit liberty^ unless the appellor could 
shew by the country iv^ the vicinage, and by some other 
jceftain {^coofjB, that M; was bis foal, and he bred it up : and 
vvheii If 9€cta was thus produced .on bo^i sides, that was 
l^referrc^ which was the gi'efitier aiid more deserving of 
cr^it. BMt if both «ides iwere upon an equality as to 
iheiF ^0ir(a and testimony, then other credible persons 
were to be called out of the neighbourhood, who were not 
coBoepted' with either of the partial ;. and for whomsoever 
.^bey agreed^ he was adju(%ed to be in the right, and so 
the matter was decided. If the defendant said he bought 

(a) Bract. 154. l^. ^ (2f) Ibid. 150, b. 
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it, or thjit It was given him, then he was to call the seller 
or giver to rsarrant it. They then proceeded as in cases 
of vouching to warranty in civil suits* The warrantor, if 
he appeared, either entered into the warranty, or denied 
his being bound to warmnt; ^ndin that case, the appdlee 
was to prove it against him per corpus, and so it was de- 
cided by duel. If the warrantor entered into ^jhe warranty, 
then the appeal wei^t on between the appellor and hun, 
and the appellee was discharged. The warrantor might 
vouch over^ and so on« - If the warrantor did not appear, 
there issued not a summons, but a venire facias. 

If the thing stolen was bought, and the biiyer had no 
warrantor to vouch, there was a distinction between buy- 
ing privately, and publicly in a fair or msirket, in the pre- 
sence of the officers of the market, where a toll was paid ; 
for, in such case, l)ie appellee, upon restoring the thmg 
witliout receiving back the price, would h^ discharged 
from the appeal (a). It sometimes happened that sturdy 
fellows, who Were best suited to this kind of decision, 
were hired to warrant: if this appeared to the justices, 
they might direct it to be enquired of per patfiamy and 
^uch champion was to have his foot and iist cut off. Tht 
punishment of theft depended on the value of the tkiog 
takeii. No chi^istian man {says Bracton) is to lose his lif« 
for a small theft. However, he does not specify th^ de- 
gree of va!u« which made the distinction, as now, between 
grand and petty larceny : he only says, that a thief convict 
was, according to the value of the thing, either to di^ 
or to abjure the realm, x)r country, or jpoiinty, city, 
borough, or vill ; or he' was to hefustigatus, and then dis- 
charged. 

It ^vas generally held, that a wife should not be charged 
ex facto viri, because, being supposed to be nnder hit 
power and controul^ the law, in tendemess, would not 

(a) Bract. 151. 
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make her anjrwerable for a participation primi facie in 
the fact with her husband. Yetif she evidently appeared 
to make lierseif an assistant in the felony, as if the thing 
Mras found in her own separate custody, she ,would be 
considered as a party to the theft On the other hand, 
the circums^nce of property found in possession of the 
•wife, did not conclude the husband so as to make him a 
party. Indeed it seemed to depend upon nice circum- 
stances, whether a ^ife committing felony together with 
4ier husband, should be considered as participating in the 
offence ; and whatever privileges were^ flowed the wife, 
po concubine, nor any of the family, could claim iheni(a). ^ 
A woman convict, if pregnant, was not to be executed tiU 
she was delivered (6). ■ . ' 

Persons convicted of a felony could not ^^ 
bring an appeal agamst any one. Ine law 
pronounced of them frangitur eorum baculus ; meanings 
that Ibey were disabled- from deraigning the duel in proof 
of their charge. But it was not so of a probator*>^v 
provor, as4ie*was called; for he, though he confessed his 
crime, was not i^gularly convicted thereof; and the king 
would grant suoh a person his life, upon condition^ that he 
wotJd contribute to- free the country from felona, either 
per corpuSy per pairmm^ or per fugam, hy causing them< 
to flyb A man who 'had thus confessed his erpne, was to 
appeal others as aG€om|>}ices therein. This sort of ac- 
cusation was kept under some check ; for if the person 
appealed by him was a lifege man to some one, and in 
frankpledge, and had soRie lord who would vouch for 
4iim, and he himself was willing* to put himself upon the 
country ; if he was delivered and acquitted by diat coup- 
try, the provor was to be condemned as a liar and convict 
felon. But if the peir^n appealed was in no decenna, 
Yior had any loid to own liim, and had refused to put him- 
self upon the country, as he appeared on the same susj- 

(*) Bract, 151. b. (J) Ibid. 
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picious footing wid« the pmvor^ they then were permitted 
to. W4ge the duel. S.o, again, if he had consented to pat 
liimself upoB the couRiry, and the country had declared 
^faim a dttspicioiis feswosR, then, likewbe, the duel was to be 
^reaorted to. 

If a felon confessed hn ofienee before the sheri^ and 
coronera, and became a provor, and atiU continued, whm 
JMfove the justices, to accuse others, he was to bind him-^ 
self to cmmct such a niimber as be named; and upon • 
those terais his life was gtmnted hkn. None could admit 
(8 nan to become a provor but the king, as none but he 
alone could pardon the pain of death. The judge might 
do lUs, as the kbg^s representative in judicature, either 
by his own authority, or under the direction of a special 
writ commanding him ao to do(ii|)i in either case, there 
issued process of attachment against the jpurties appealed, 
j^aA so on to outlawry, if necess«ury« 

The words el appeal were: -rf. ife^-.CooNoscEN^ ^ 
e»se latroneniyaffelht JB» d^ ^detate^ etkttfotmoMqvid 
ipsi siimil fur€ti fueituiUt Sfcib^)i to whigh the appdleie 
gaawered; Et B» ^nit, ei def€n4it ^q€ipUti0mf ^t latror 
€m$im, Sfc» He due} was w^ged, i^nd the o^th taken 
in tt^.iame tnanner, mutatU muiandi$, as ip oth^r cases. 
If tbejprovor vimquished oney^he w<is to go on with the 
' iOther#- Sh^iald the appellee be successful, be was not 
to Im wholly difcfasiig^d^ {button acc^ciunt of the fuspicions 
arising ifQin the chaige^ he was to b^ let out on pledgee, 
mkA% tkp j^Uces snw finy p|u-ticular i)easo« for com- 
toitting him to ga<;4 ; as if he was indicted by the knights, 
or Qth#r credible persons. In the former case, if he could 
not find pledges, he was to abjure the^ealm, or to remain 
in gfnA for @verj(c}; as should the other appealed per- 
sons, if the provor died before ^e dueU The provor, if 
victorious, ^as to have his life according to the terms on 
^hich it was pjromised; but wm to be sent out of the 

(#) Bract. 152. (*) Ibid. 15S. b. *(*) Ibid. 153. 
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reafan, even tfaougfa he offered flledges to answer for 
hkn(«i). Thus stood the law concerning^ provors ; an ex- 
pedient in liie prosecution of criminals, founded upon die 
loose state of tbe police, when malefiictors were suffered 
to associate in great parties, «md could not be easily dis- 
eovered but by setting them €Mie against the other. 

We have bMierto considered only Ae higher order of 
crimeSj which were prosecuted criminally^ and produced 
either capital punishment, loss of limb, or bauishment, 
perpetual or temporary. It foU6ws, that some notice 
should be taken of the lesser order of crimes, which were^ 
prosecuted civilly. Actions founded upon injuries, as 
diey are called by Bractoli (by which are meant actions 
of trespsass), b^QUged, a« well as the former, ad corenam 
regis, inasmuch as they were (6) cotdm pacem dcmini 
regis. Injuria is deihtfed hj Bracton to signify any thing 
gmod mnjmefit. Those injuries 6{ wUcb we are now 
going to speak, were followed by a pecuniary penalty, to 
which^ according to the nature of the case, was sometinses 
added imprisonment. An injury was not only when a 
person Was wounded, beat, or struck ;^ but also when any; 
slander was sp<Aen of him, or a/amosum carmtn wa» 
made on him. Again, a man ought sustain an injury, not 
only in his own person, but in the persons of others who 
were under his authority, as in those of a wife or children. 
But though a man might have an action for an injury to 
his wife, she could not have one for an injury done to him ; 
for though the wife was to be defended by the husband, be 
was not to t)e protected by her. A man also might suffer 
an injury Yfhen any was done to his servant, or villain ; a» 
if they were any way bcatea(c), and his honour was thereby 
hurt, or any interruption occasioned to his affairs; for 

(o)Bract. 153. b. 

(*) Alipumdo, fays Bracton^ they sometimes did, and wnvctimes did 
nolbelong ad cortnam rtgis* 
(0 Bract. 15^. 
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otherwise an action for beating beloi^ed to the servant, 
and not to the master. An action for an injury, or, as 
it may be more properly called, an action of trespass, 
lay not only against the person actually striking, but 
against all procurers and' contrivers thereof. This ac- 
tion should be brought immediately; for if the injury 
was dissembled for any time, such delay would bar ^e 
party of his action (a), 
olvetitum Vetttum namtunif or the detention of a wa- 
mumum. mium (now called a distress), was a subject be- 
longing to the jurisdiction of the king's crown ; and cog- 
nizance thereof was rarely allowed to any except the king 
or his justices. But because questions of distress required 
dispatch, on account ^f the nature of the subject taken, 
which was sometimes living animals, a speckd jurisdiction 
used to, be given to the sheriff, who, in this instance, did 
not act in his office as sheriff, hvLt2t&justitiariu8 regis. If 
any one claimed a franchise to hold plea de vetito hamio, it 
was Utjustitiarius regis, by special grant (*). The title of 
distress is passed over by Glanville, with a bare mention of 
the writs directed to the ^eriff commanding him to make 
deliverance (c). The learning upon this subject had, since 
his time,bieen wrought up into some size and system ; a sketch 
of which, as it now stood, it may be very proper to give. 
The questions arising in this plea related either to the 
caption or detention against gage and pledge. The caption 
might be just or unjust. It was just, when taken for a 
service detained by a person who acknowledged it to be 
due; and in that case the taker might avow the taking r 
but if the things justly so taken, were detained against 
gage and pledge, after security was offered for payment of 
the service, and all arrears, (or whatever the cause might 
be, as damage done, some trespass, debt, or the like) 

(fl) Bract. 155. b. (b) Ibid. 155. b. (c) Vid. ant, vol. I. 17&. 
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tScUf thougli the caption 'might ffe jtt8t> the detention \vas 
unjust. If the lord defencled the unjust detention^ and the 
plaintiff had at hand his seeta, who< all agreed in testi* 
iyiug in support. of the fact^ then was the defendant ta 
vage bis law duodecimd manu; , and if he failed in so. 
doing, he was in miserkordid to the sheitff (for we are now 
iipeaking of this proceeding when in the county), and 
was to restore to the plaintiff the damage he sustained by 
the detention. Had he succeeded in making his law, he 
would have gone quit; the eattle would be returned 
to the lord ; the plaintiff would be in misericordid (but 
without 'paying damagea}.; and mnU satisfy the lord for 
the service due. 

Hsid the questbn been upon the unjust caption ; as for 
a service which the plaint^ disclaimed, and did not ac->^ 
knowledge to be due, and oi which therefore no plea 
could . be held without the king's writ ; if the plaintiff 
shewed by a sufficient secta, that the taking was for a' 
serv^e which he disclaimed ; then, as this was a point 
upon^Ae right, which in a proper proceeding by the king'» 
writ might come to be decided by the duel, or the great 
assise^ there was an end of the suit^ |he inferior court, 
and resoijt must have been made to the writ of 
right (a), which was the writ that was afterwards called 
a writ of right sur disclaimer (£t). .If the lord had seisin 
per manum tenentis of the service for which the distress 
was takeui and upon the plaintiff's denying it, this 
was verified per^ patriam ; the plaintiff was in miseri* 
cordis, and he was to return the cattle to the lord ; for 
in this case, as there was a recent seisin, they could not 
possibly come to the duel, or the greiat assise* But should 
tbe inquest find that the lord had not seisin per manum 
tenentis, then he was to be in misericordid ; the plaintiff 
was to recover his damages; the cattle delivered were. to 

(a) Bract, 156. (h) O. N. B. 167. 
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Keinain iuhis kands; ancTtbe lord b^l oo redress but asme 
writ in which be might try the rig^t by die duel, or th» 
great assise* In like manner^ sltoald the tenant die, and 
the heir deny the service, the lord might aliedge agakwt 
him a recent seisin thereof qtuuipernumum teneiiiirjifhtf 
had seisin thereof a year and day before the tenant's death.^ 
Complaint might be mad^ both of the unjnst captiott 
and detention^ and when the complaint was of this sort, 
and the defendant denied both, if one was found for the 
plaintiff and one for the defendant, one party was to be^ 
in misericordia, as to one, and the other in misericardid pro 

falso claniorej as to the other. If the lord made default 
after he had waged his lawj or had failed in his endesvoor 
to make it, the cattle were to be delivered to the plaintiff, 
whatever might be the event of the auk. 

The subject of replevin and distress vtriU be understood 
better, if we trace it from its commencement #irough 
all its stages. When any one had a complaint that hig 
cattle were taken, or detained against gage and pled^, he 
either applied for a vmt commanding the sheriff quid repit^ 
giari facias f as we ^w in Glanville's time {a) ; or made a' 
verbal complaint to the !Aieriff, who, upon having seciuity dls 
prosequendo properly given, would, without a writ> pro* 
ceed to make replevin. The manner of replevying watf 
this: The sheriff went in person, or sent one of his 6f« 

' ficers, to the place where the cattle were detained, aad d»» 
manded a sight of them. IF this was denied him> or tmy 
violence was done to preheat it, he might immedialdjr 
raise a hue and cry, and apprehend the offenders, as p^^ 
sons who acted in manifest violation of the king'a peaca> 
and put them in prison. If he could not find iho cattle to 
make deliverance of them, and it appeared that they w«0 
driven away ; then, if the taker had akiy land and chattels iH 

(ay Vid. ant, vol. 1. 175. 
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the couinty^ tke sh€ritf^8 officer was to take some of fab. 
cattle to double the vabe, and detain them till tiie distress 
was brought back, which, in after- times, was termed a 
taking inwiihemam. If the taker bad no land or chattds 
wifbin the county, as the sheriiTs power could reach no 
further, recourse must be bad to a writ of attachment, as 
follows : Si A.fecerity 8^. pone per vadium et sahoE pie- 
gios B. (fuhdsit coramjustitiariinnoftrisapTid We$tmonaste^ 
riumj S^c. ostensurus quare cepit ateria ipsius in coniitata^ 
Sfc. uM idem B. noh habet terras nee tenement ay et ipsa fu- 
gavit dpradieto comitatu, l^, usque ad comitatmn tuum in 
fraudenij extra poiestatem vicecamitisy 8fc. et ibidem ea 
detinet, contra pacem nostram, ut dieit, 8^c* (a). 

If no opposition was made to the sheriff, or bis officer^ 
but he was suffered to havo a sight of the cattle^ he was 
immediately to cause them to be delivered to the com- 
plainant ; and thenrhe gave a day to both parties, to appear 
at the next county, that the taker (who could not deny the 
taking against the sheriff'd testimony, he, in this case, 
having the authority of a record) might shew his taking 
to be just ; and the complainant, that it was unjust. At 
file day appointed in the county, the taker could bave no 
esscmi, as an unjust taking and detention against gage and 
pledge was considered in the unfavourable light of a rob- 
bery, and was held to be against the peace, even more 
than a dissei^.was. At the day, the taker was to state 
bis reasons for the caption. 

The grounds upon which a justification for taking cattle 
imght be rested, were ihafiy. It was very common, in 
these times, to justify under the judgment of the lord's 
court, where it often happened there had been some com« 
pulsory proceeding to recover the duty in question. Thu^ 
thetaiker might say, th^t justi cepit, and j^r considerationem 
tmria sUiBy pro serttitio quod idem quarens, et ienens sum ei 

(d) Bract 157., 
YOL. II. B 
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^^huMi^t ei ifffufti detimit; for which he might ypach his 
coprt to warmpty, if he pleaised, fuid deny that he detained 
it againat gage and p}edge. To this the plaintiflf might 
reply, quid tile inju^^ cepit, ^t detinuit ; " because, being 
f' sunimqned to appear-in the defendant's court to answer 
/' for certain services and customs demanded of him, he 
'' there said he oVed him no services, and demanded 
^^ judgment, if he was to be put to answer without the 
** king's writ, in a matter that touched his freehold; and 
;^' yet, nev.erdieless, the defendant took bis cattle, and di- 
^' strained tliem for a service which he did not admit to 
.^' be due, and when he demanded his cattb, he refused to 
*' deliver them;^ et cfe hocproducit $ectamy which was to 
' consist of credible persons, who were present in court. If 
they agreed in maintaining what he bad said, then the court 
was summoqed ; and if that agree4 with the ^eeta^ then 
there reinatined notbiiog but to enquire whether the distress 
was made by judgment of the comrt, or by the lord's own 
voluntary apt. If the fprmer, then the court was in mu 
serieordi4, for ite^ false judgment; if the ktter, then the lord 
was m mUericordid ; and in both cases the cattle remamed' 
with the person to whom they had been delivered. If 
there had been no proceeding in the lord's court, and he 
justified for service due, then diey proceeded as before- 
mentioned, observing the above distinction, where tlie ser- 
vice demnnded was a question of rights and where of r^- 
cent-seisin (a). 

The defendant might avow the taking to be just, because 
he had a freehold inwhich neither the^ plaintiff nor any 
one else bad a right of common, or other easement^ and yet 
the plaintiff had put his cattle there without any right, and 
therefore be took them ; though he was ready to re- 
Btqre them, if the plaintiff would abstain from the -^ke 
trespasses, which h^ refused to do. To this the plain* 

'(•) Bract. 157. b. * 
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titf* might reply, that the taking was unjust, because he 
had a right to common there, which he was ready to shew 
as the court should direct ; and therefore it was, that be ' 
would not find pjedges to obtain a release of his cattle. 
Wheii the suit was brou^ to this issue, the county court 
could proceed no further in it, and the cattle were to re- 
main'' with the person to whom they had been delivered* 
If the plaintiff still persisted in exerdskig the right, the 
defendant, could he not otherwise defend himself, might 
hav^ an assise of freehold, or die plaintiff an assise of 
common. 

The defendant might say, that the taking was just, be- 
cause he found them damage feasdntf or doing dami^e in 
his land, and therefore he impounded them, as by the 
I9W and custom of the realm he might do, till satisfictioB 
was made him ; that the plaintiff would not make satis- 
ftction, nor give security for it ; nor did Jie demand them ' 
upon gage and pledge ; or, if he did, they w^e tendered to 
him : and of aU this the defendant was to produce his secta* 
If the plaintiff meant to deny'the whole, he was to defend it 
(for so Bracton expresses himself, as if he considered the 
]daintiff, in this situation, in the light of a defendant) per 
legem. If he meant to reply to any particular parts pf the de- 
fendant's answer^ as, that though they wjere ta^en lawfully 
by the defendant, yet they ware detaified unjustly against 
gage and pledge, for he came with other credible persons tQ 
the defendant, and offered to make amends, which he -re* 
fused, anfl still detamed the cattle ; tbep, in either of these 
cases, he was to produce a sufficient secta; and if the de- 
fendant meant to d^uy the whole of the reply, he was to 
wage his law ; so that then law would be W9ged on both sides. 
If the plaintiff denied "that any datnag^^ was 4p»e, o^r that 
*any was shewn to hiin when be tendered amends, then 
the defendant was to produce a sedc, to prove.that he took 
them damage feasant {a ) . Where a defendant justified for 

(a) Bract 158. 

fa 
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servicBcbe/if AepkintiiF »iddiere%VB8 nodiing inarrear, 
and produced a sufficient seeia to prove it, the taking being 
thus proved unjust, the defendant could not defend himself 
per legem (a). 

If a servant had taken cattle ki the absence of his lord, 
and^ when they were afterwards demanded of the lord^ he 
refused to deliver them up^n gage and pledge, then they 
were b<»th liable/ the one fcv the caption, the other for the 
detention ; and if he avowed the caption, tliis did not free 
the servant, but both of them became answerable for the 
servant's act (6). When the cattle had been once delivered 
by the judgment of the county court, they were not to be 
taken for the same cause, till the suit was determined; and 
if any should presume to take them again, it was consi^ 
dered as a breach of. the peace, and there issued a writ, 
stating specially what had been done therein, and com- 
maiftdingthe sheiiS^quid habeas coram justitiarm ad pri^ 
ifMin assisam^ Spc* corpus ipsitis^ B, ad respond, de secundd 
cofftione^ S^e. or the party might be heavily 'amerced in 
the sheriff's court, corem te, et coram cmtodibus placito- 
rum corona nostm^ ut castigatio Uia in casu eonsimili aliis 
timorem tribuat delinquendi^ as one t>f the forms of this • 
writ expresses it. This second caption, or, as it was after- 
Wfirds ddled, tecapii&n {c\ as well as the first,. was to be 
proved by examining the secta proddced on both sides (J), 
Sometimes chattels were demanded^ under the name of 
averia; €l9 where any one had begun to hedge, or raise a 
fence u^on another's sdil^ and had brought a cart, bdrses^ 
and tools there \ if these were detained against gi^ and 
pledge; die question- aig&t b^ brought into the* county 
pourt, in the. above way. But here, if the ptainti^ a^id 
the locus was 'his freehold, the jurisdiction of ike County 
■ ■ "> 

(a) ?racfc. 158. b- .C*)Ibicl. 

(c) Tbis writ jof Recaption is said by the O. N. B. to be by the 
StAt Marlb. c. 3. but we see it was at the conAnon law. 
(rf) Bract. 159. 
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failed, and retfourse must te had to an assise of novel dis- 
seistn; and in the mean time, the things M^ere to be re- 
lumed (a). 

Thus have we travelled through the learning and prac- 
tice of the reign of Henry III. .It is iivith regret that we 
must here take leave of an author who "has been our 
constant and faithful guide through tie intricate paths of 
this long pursuit From the time we are deserted by 
Bracton, we are left to make the remainder of our inquiry 
with such infoi-mation as can be collected from many dif- 
ferent sources. Instead oif having the whole of the law .of 
any particular period laid open to our view in a systemati- 
eal manner^ we q}u8t be content^ except in^a very few in- 
stanceSy to piclr Out the following part of our narrative from 
statutes and rewrds^ year-books and other compilations* 

It appears from the investigation which we have, just 
been makings thal^ notwithstanding the civil commotions 
fof tUs reign might perhaps, in some particular cases, in- 
terrupt or suspend die full execution of the law^ the lean^ 
Hig of it was advanced to a very high degree. The great > 
pains bestowed by Henry II. on establishing our law and 
improving the adn;iini$tra|tion of justice^ enabled it to take 
deep rooty and support itself through the rei^ of Richard 
and John, though' not assisted by any particular regard 
fi-om those mpnarcfas. In this reign it had acquired a 
stability, which whhatood every diacouragement and check 
from the turbulence of, the times. 

The study of the civil alawl canon lu^- had contribtt|f4 
to furth^ thip improvementy and tp furnish considerable 
accessions both of strength and ornament. Those twolaws^ 
besides exciting an emulation in.tbe professors pf tlieconi^ 
ctpn law to cultivate theiii own m«Mci(>al€U4tQaw^i^ofded 
from their tif^^ures ampl^ mesms of doing it. Mueh was 
borrowed from thence, and ingrafted on the origiii$l:sl9ck 
of the common law* But the maoner in .^hioh Ail ivi6i 

(«} Bra«t. 159. . . 
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done is very remarkable. Though our writs and records 
are in the language in which the Roman and pontifical 
jurisprudence were written and taught^ there is not in ei- 
ther the least mark of imitation ; the stile of themis pecu* 
liarly their own. The use made of the civil and canon 
law was much nobler "than that of borrowing their Ian* 
guage. To enlarge the plan and scope of oar municipal 
customs 5 to settle them upon principle ; to improve 'the 
course of our proceeding; to give consistency, uniformity, 
and elegance to the whole ; these were the objects the 
-lawyers of those days had in view : and to Anther them, 
Hhey scrupled not to make a free use of those more refined 
systems. Many of the maxims of die civil law 'were 
transplanted into ours; its rules were referred to as parts 
of our own customs ; and arguments grounded upon die 
prmciples of that jurisprudence were attended to as a sort 
of authority. This was more particularly so in what re- 
lated to personal property; while die law of descent, the 
inquiry perfamam, piirgation, wager of law, and other 
parts of our judicial proceedings, seem borrowed from 
^ the canonical jurisprudence. 

A considerable accession had been made to the 
original canon law contained in the Decrttum of Graf tan 
by the publication of the decretals of Gregory the Ninths 
which happened during this reign*' This must have given 
new vogtie and reputation to canonip al studies ; and, no 
doubt, encouraged the common-lawyers of tliis age to 
pursue their enquiries, in that way, with more freedom. 
The application they made, whether of the canon or civil 
ktw, in treating subjects of discussion in the law of England, 
is visible from the account just given from Bracton. To . 
consider particularly, hovv much of the latter is indebted ^ 
.to those two systems, either fdt its origin or improvement, 
wonld lead us into a larger field than our present design 
could allow. It seems ta be an object of $i separate cob-^ 
aideration; and might, perhaps, niake a proper appendage 
to a History of the^ English Law. 
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The Book of Feuds was published during this kingfa 
jreign, about the year 1 152 ; and the particular customs of 
Lombardy^ as to fieuds, began to be the standard and aci<^ 
thority to other nations^ on account of the greater refine* 
menf with which that kind of learning.had been there culti- 
vated. It is probable, that compilation was known here; 
but it does not appear, that it had any other effect than in^ 
fluaocing our lawyers tp study their own tenures with more 
diligence, and work up the learning of i*eal property with 
much curious matter of a similar kind. Thus tenures iiir 
England continued a peculiar species of feuds, partaking 
of certain original qualities in common «with others, but, 
when once established here, growing up with a strengtir 
and figure intirely their own. While most of the. natidns 
m Europe referred to the Book of Feuds as the grand code 
of law by which to correct and amend the imperfections 
IB their own tenure3| tliere is not in oiir Uw-books any al- 
lusion that intimates the existence of such a body of con* 
stitutions. To trace out the affinity between the Law of 
Feuds which prevailed with us, and diat which governed in 
Lombardy, and otiiier pa^ts of the continent inhabited, and 
s^ettled by the German invaders, would be a subject of 
very curious enquiry ; but this likewise, for the reasonr 
before given, must be passed over in silence. 

As' study was encouraged, and the learning of the 
law advanced, a curious anxiety to improve, impercepti- 
bly led to refinement. The scholastic logic of the 
limes was affected by all persons who wished to havd 
the appearance of learning. The law, a dtsputatiousf 
science,'' naturally adopted the prevailing fashion ; and 
our courts, like our universities, were filled with subtlety of 
argument^ and captiousnei^s of exception. In the reign 
ijf Henry III. this rage of minute refinement had infected 
all branches of the law ; and made almost every part of q^t 
jurisprudence in the highest degree artificial and-complex* 

Having taken a view of the law, as it stood in the 50tk 
year of this reigp ; it follows now, that we should pientioa^ 
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the statutes made subsequent to that period. The first of 
these is the assisa panis et cervisia, made iu 51 Heu. III. 
flltat t • containing many provisions on the subject from which 
it is iutitled. To thi^ statute another of the same year, 
iniitledjudiciuvipillorie, may be considered as supplenven* 
tal. In the same year follow two statutes relating to the 
days of appearance in courts which deserve more particular 
Mes eommumt notice. The first is intitled^ Dies communes in 
in banco. banco^ generally in all real actions ; the other 

is intitled^ Dies communes in banco inplqcitodotis. These 
two acts afford us the first, opportunity of 'speaking par^ 
ticularly concerning the days for return of writs^ and con- 
tinuance of proceedings^ in term. 

We have already seen diat writs were returnable at cer* 
tain stated days in different seasons of the year (a). These re- 
t\^m$, or termini ad qUos, when they fell very near tog^tber^ 
collectively constituted a period of legal business^ which 
was called generally terminus, or term; during which the 
re^turns were seldom more than seven or eight days distant 
from each other. It has not yet appeared that any precise 
rule was settledj by which a writ was required to be re- 
turnable at any one of these stated jdays in preference to 
auother. Indeed, in the early times of our law^ there does 
seem to have been some difference between the length of 
time allowed ^persons summoned. In a law of. one of 
our Saxon kings, it is directed, that if the, party dwelt one 
coupty off; he should have one week ; if two counties, 
two we<^; and so, for every county a week (6). The same, 
ia laid down by a law of Henry I. with a restriction not to 
go beyond the fourth week, ubicunq ; fuerit in^Anglid; 
but if the party was 'beyond sea, he^ might haye six 
weeks (c), 

, There is no intimation, either in Glapvitle.or. Bi:acton, 
of any such rule prevailing u^ their times. It is not hown 

(A^Vi'd. aiil.irol.1. lOU (6) jLeget fitiietd. c. 99. 

(c} Le^, Hen. prim. c. 141< Vid. Spelm. oa Teriof, secU 5* oh. §. , 
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cTer unlikely, that the returns, in the time of the latter, 
might nearly correspond ^ith the scheme laid down by the 
statute of dies communes in banco. But this act does not 
^ve us intire satisfaction on that head ; for, being only a 
di^-ectloQ to the justices in banco, how to fix the returns 
. ^f process which they issued in consequence of the return 
of some oth^r writ, we are still uninformed as to the rule 
tbat governed in the return that was to be affixed to original 
writs. These we know might be obtained in the office of 
the chancery, any day in the year. Whether they were 
made returnable at the pleasuie of the cterks who penned 
tbe^nif or at the option of the purchaser, as is more proba« 
ble ; or whether a certain rule subsisted in the chancery* 
office on this head, we are not able to collect. When the 
or^^inal was once returned in banco, the rule for making 
the return of process upon it, and process upon that pro^ 
cess,^ was as follows. 

The statute of communes dies in banco directs, that if a 
writ came (according to the language of those times, or, 
^3 we should say now, was returned) in octabis of St« Mi* 
chael, a day should be given (that is, the writ which issued 
upon it should be returnable, and there should be a dies 
datm partibus) in octabis of S^. Hilary ; if in quindeni of 
St. Michael, day should be given in quindend of St. Hila-* 
ry. If a writ came in three weeks of 'St. Michael, day 
was to be given in crasHno Purificationis ; if in a month 
pf St., Michael, in octabis Purificationis ; if on the mor- 
row of. All Souls, in quindend of Easter ; if on the mor^ 
ix>w of St. Martin^ in three weeks of Easter ; if in octabis 
^f St« Martin, iu a month pf Easter ; if in quindend of 
^t» Mar^tin, ip five weeks of Easter. There was a special 
clay gjiven in crastino Ascensionis, which countervails (says 
the act) the same as in fi.ve week^ of Easter. If a writ 
came: ii» octabis of St, Hilary, day was to be given in octa- 
bis of- the Holy Trinity; if in quindend of St. Hilary, in 
fuindend of the Holy Trinity, and sometimes in crastino of 
S{^ JohjQ the Baptist; if on the morrow of the Purifica- 
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ti^n, in crastifio, or in octabisjof St. John the Baptist f 
if in octabis of the Purifi cation, i/« qitindefiu pf St. John the 
Baptist; if in quindenS oi Easter, in octabis of St. Mi- 
chael ; if in three weeks of Easter, in quindend of St» 
Michael; if in a month of Easter, in. three weeks of St. 
Michael ; if in five weeks of Easter, or on the morrow of 
the Ascension, in a month of St. Midiael ; if in octabis 
of tBe Holy Trinity^ on the morrow of All Souls; if in 
quindefid of the Holy Trinity, or on the morrow of St. 
John the Baptist, on the morrow of St. Martin; if in 
octabis of St. John the Baptist, in octabis of St. Martin ; 
if in quindend of St. John the Baptist, in quindend of St 
Martin. Such is the manner in which these continuances 
connected one term with another. The returns that inter- 
Tened between the issue and return of a writ were generally 
eight or nine, and th^ space of time about five or six months. 
But this will be better discerned by the annexed diagram (a). 
If the process in any of the many actions which we have 
considered in the course of this reign^ was compared with 
this scheme of continuances, we should then sec what a 
length of time must often be consumed, 4>efpre a party ^ 
could be brought into court. We shall content ourselves 
with one example ; namely, the process in a personal action, 
as given by Bracton (5). Suppose a summons in a personal 
action was returnable in octabis Michatlis, the 6th of 
October ; the process of attachment issued upon tliat, would 
be teturuable in octabis Hilarii, the 20th of January. If 
the party did not appear, there issued a second attachment 
per meliores plegiosreturnMein octabis Triniiatis, the 19th 
of June. If he did not the appear, there issued a writ of 
habeas corpus to take the body, returnable in ^rustino 
Animarumy the 3d of November. Thus ended the 

* (a) How these differ frOm the terms in former times, rid. ant. vol. I. 
192. It appesirs, that in the time of Glanville there were the three fol- 
lowing returns in Easter Term, viz. In croitino post oclabnu dauti Pusch^ 
-^-a crastino octabis clausi Pascfus in quijidfcim dies--^ clauso Paschm m 
auindeiim dies, Glanv. lib. 1. c. 6. 13; 16. Vid. -also Spelm. on Terms. 
<6) Vid. ant. vol 1, 480, ate. 
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^ennitas attachiamentorum ; and so pdHed away a foil 
^ear^ and almost one month. 

If the sheriff returned upon this last writ^ as it was 
probable he would, non est inventus^ they then resorted 
to the process of distress; and a distringas per terras et 
catalla would issue, returnable iff ires septitnanas Pasckay 
the 8th of May. If he did not appear to this, there - 
issued another distringas, returnable in quindena Mi" 
chaeliSf the 13th of October. If he did not appear, an« 
other distrifigas issued, ne quis manumapponaty returnable 
in qxiindenA Hilarii, the 27th of January. If he still 
did not appear, another writ issued for a caption 
into the king's hands, retui^nable in quindeni TrinitatU, 
the 2jStb of June, oi^ in crastino Sti, Johannis Baptista^ 
which happen sometimes on the same day. And bere 
ended the distress per terras et catalla ; jand the. space of 
one year and more than seven months ; so that the whole 
of this process from the return of the summons to the re* 
turn of the last distringas, would continue two years and 
more than eight months. 

This is the utmost length to which the above process 
might be extended, if no essoin was cast ; but if any essoins 
intervened, and they were managed widi dexterity, parti- 
cularly if the parties could essoin^tmu/e^ vicissim, the ap- 
pearance in court might be still further protracted. Delays 
were not at an end, even after appearance. In real actions, 
we have seen how frequent occasion there was for summons 
and resummons ; upon all which essoins might be cast. In 
all actions, whether real or personal, there were writs of 
^^efkire, and other judicial piK)cess, together with dies daJti 
partibus. The delay that might be procured by all these 
'most have placed the issue, judgment, and execution;^ at a 
great, uncertain, and almost unlimited distance. 

Judicial process, like a venire, which issued merely out , 
of the record, might not, perhaps, be considered as strictly 
within the statute; which, in die terms of it, is literally 
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confiiied to the issue of a writ, upoB the return of a fotv- 
mer. It is^ therefore, not improbable Akzt, m such caaes, 
.thc^justices exercised a discretion to shorten the intervals of 
the continuances, in the same manner as We know they had, 
very freely, in lessening the number of them (a). At any 
rate, die retiutiof a venire facias for summoning jurors 
must have been accommodated to the seasons widiin which 
such trials could be had. The dies datus, we ktioyr, was left 
not only to the discretion of the court, but to the election 
of t^e parties; hence, dies amoris, aud dies datus consensu 
partium. 

InJ general, however, the justices were tied up to the 
times prescribed by this statute. This produced ^eat in- 
convenience; to remove which the* legislature interposed 
both in thb and the following reign. 

In the very same year an act was passed, by which the 
writ of dower was made aniexcepti<m to the above scheme 
of continuances; for, in that, days were to be given at 
much shorter intervals, in order that widows might not be 
delayed in recovering the maintenance which the law had. 
provided for them. If a writ of dowier came in actabts of 
St. Michael, day was to be given only to the morrow of 
All Souls ; if in quindena of St. Michael, to. the morrow 
of St. Martin ; if in three weeks of St. Michael, in octa^ 
bis of St. Martin ; if in a month of St, Michael^ in qtdn^ 
den& oi St. Martin; if on the • morrow of All Souls, in 
octabis of St. Hilary ; if on the morrow of St. Martin, in 
quindena of St. Hilary ; if in octabis of St. Martin, on 
the morrow of the Purification ; if in quindend of St. 
Martin, in octabis of the Purification ; if in octabis of St« 
Hilary, in quindend of Easter ; if in quindend of St Hi«^ 
lary^ in three weeks of Easter; if on the morrow of the 
Purification, in a month of Easter; if in octabis oi th^ 

(b) Vid. ant. vol. I. 355^ 356. 
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Purification, on the morrow of the Aroension ; if in quin^ 
dend of East^^ in octaUs of the Holy Trinity ; if in three 
weeks of £a8ter, in quindena of Xhe Holy Trinity ;. if in 
a month of Easter, on the morrow pf St. John the Bap» 
tist ; if in five weeks of Easter, in ociabis of St. John the 
Baptist ; if on the morrow of die Ascension, in quinden4 
of St. John the Baptist ; if in octabis of the Holy Trini- 
ty, in octabis of St. Michael ; if in quindeni of the Holy 
Trinity, in quindenA of St. Michael ; if on the morrow 
of St. John the Baptist, in three Veeks of St. Michael^ if 
in octabis of St. John the Baptist, in a month of St. Mi- 
chael ; if in quindena of St. John the Baptist, then on the. 
morrow of All Souls. These intervals, as may easily be 
seen, were much shorter than those appointed by the for- 
mer statute to be observed in all other actions ; we shaU 
find, that many other exceptions were made thereto in' 
succeeding parliaments. 

These are followed by two statutes concerning the 
exchequer, both passed in the same year: the first is' 
entitled, De Districtione Scaccarii; the other, Statutum de 
Scaccario. The former speaks of the damages sustained 
by the cojnmonalty of the realm, through the wrongful dis- 
tresses which had been taken by sheriffs, and other bailifi*s 
bf the king, for the king's debts, and for other causes. To 
remedy such evils, the statute ordains genially, that when' 
a sheriff, or any other man, took the beast of another, the 
owner of the beasts might give diem their feed vritbout 
disturbance, so long as diey were impounded, and should 
pay nothing for their keep ; nor was the distress tQ be given 
or sold within fifteen days after the taking. It further or-' 
dains, that, no one shall be distrained by the beasts that- 
plough his land, nor by his sheep^ so long as other distress* 
or chattels can foe found sufficient whereof to levy the de^ 
mand ; which provision, as well as the former, has been ' 
iX>Dstfufed to exlend to the distresses of {private persoivS) as- 
vtell a& to those of di«L king. But this exception of beast*' 
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of the plough ^nd of sheep, seems not to relate to cattle 
damage feasant f M^bich were still to be taken according to 
the old custom of the realm. It was moreover required, 
that all distresses should be reasonable, and according to 
the value of the demand. The remainder of this statute, 
and the whole of the other, is coi^ned to the collection 
of the king's debts, and the accounting for them in the ex* 
chequer. After these statutes, in the same year, follows 
the Dictum de Kenelzeorth, and then the statute of Marl- 
bridge or Marlborough, 52 IJenry III. containing some 
provisions of a miscellaneous kind, which deserve more 
particular observatiou. 

Statute of V , This statute was made after the long con* 
Marlbridge. t^st between^ the king and bis barons had sub- 
sided, and the nation began to breathe from the dborders of 
civil war. During this period, many abuses had prevailed, 
some of which it was intended to remedy by this statute. 
Of all the oppressions diat were felt from the doctrine 
of tenures, none bore so hard upon landholders, as the 
claim of wardship. • Many devices had been practised to 
defraud lords of this valuable casualty. One of them was 
this : A tenant would, in his life-time, infeoff his eldest 
son and heir, being within age ; in consequence of which, 
as there was no descent of theiand, there could be no ward 
of the infant, in case the father should die. It was declared 
by this act, that no lord should lose his ward by reason of 
such feofFment. Another way was, to make a feoffment 
in fee, reserving no rent, but supposing the feoffor to be 
satisfied for a certain term, which upon calculation would 
end wheiC the heir came to full age ; and then it was con- 
ditioned that the feoffee should pay a certain sum^ being 
much more thao the land was worth: as none would 
give so high a price, the heir used to enter by virtue of the 
original condition : but it was now declared, that no lord 
should losa his ward by reason of any such feigned feoff* 
ments. Yet lords were not to be empowered to disseise 
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persons infeoffed in that way ; but they were to proceed by " 
a writ to recover the custody. The trial, whether such 
fipoffments were made bond Jide, or in fraud of the lord^was^ 
to be by the witnesses contained in the deed of feoffment^ 
and other free and lawful men of the country. Should 
the lord have judgment ta recover his ward, the feoffees 
were still to have their action to recover the term, of fee, 
which they had therein, when the heir came of age/ On 
the other hand, it was provided, that should any- lord im- 
plead feoffees, who were bond Jide such, under pretence 
of the above-mentioned collusion, they should have their 
damages andcosts^and the plaintiff should be amerced (a). 
A j)rovision in protection of heirs against the intrusion 
of their guardians, was partly a new regulation, and partly ' 
a declaration and confirmation of the common law. First, 
it was enacted, if a lord having wardship of an infant's 
lands would not restore them when he came of agcu the 
heir might have an assise of mortauncestor, and. recover 
the damage he had sustained by the withholding of the 
land since his coming of age (Jb), It was moreover declared 
atnd enacted, that where the heir was of full age at the 
death of the ancestor, the lord should not put him out, 
Dor i*emove any thing, but only take simple seisin thereof 
(for so relief was sometimes called) in acknowledgment of 
bis seignory ; and if such an heir was put out, and had rc^- 
course to a writ of mortauncestor, he should be intitled to . 
his damages, as in an assise of novel disseisin. It was de^ 
clared, that the king was to have the prima seisina, or 
primer seisin (which corresponded with relief) of his tenants 
in capite, as was used in times passed ; nor was the heir to 
have it till he had first sued livery of the land out of the 
king's hands, as his ancestors had before* done. This 
was to be understood of lands and fees which used to 
be in the king's bands by reason of knight's seryice, ser* 

(a) Gh. 6. , 

(A) No damages were recoverable ia an aasite of mQrt*ttnc«»tor«t com- 
mOB law. Yid. ant. vol. I. 366, 
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jeanty, or juris patrondt&s, that is, of the foundation of 
'bishoprics, monasteries, and the like(flf)* So great havock 
had been made in the rights of persons, and of things, 
during the late disorders, that a parliamentary sanction was 
necessary to confirm some of the plainest propositions in 
the common law. 

The law underwent some alteration in favour of a 
particular description of wards. It Was enacted, that wheti 
land holden in soccage was in the custody of the heir's re- 
lations -during his minority, the guardian should make no 
-waste, sale, or destruction of the inheritance, but safely 
keep it for the use of the heir; and, when he came of ag^, 
should answer to him for the issues,' by a lawful accotnpt, 
with an allowance tb the guardian of his reasonable costd. 
Such guardians were not to sell the marriage of the heir, 
except for the emolument of the heir himself (6) ; so that the 
privilege of guardians in soccage, which heretofore had been 
the tome as that of guardians in chivalry (c), ceased to be k 
source of emolument. But the great lords, who composed 
the legislature, had no inclination to make the same provi- 
sion in case of ward and marriage in military tenure. 

Sotne provision was made for the better ordering of 
services. As; to suit 6f court, owing to great lords and 
others, it was ordained, that no person infeoffed by charter 
need do more than the charter bound him to ; excepting 
mch sruit as any one or his ancestors had been accustomed 
to perform before the king's first voyage into Brittany, 
which was thirty-nine years and a hsdf before the statute 
of Marlbridge (d). As to those who were infeoffed without 
charter, firom the time of the Conquest, or some otirer 
ancient feoffment^ they were not to be distrained to do sucli 

(a) Cb. 16. (b) Ch. 17. . (c) Vid. ant. vol. I. 288. 

(flf) In the \4(h year of the king, before the disorders of his reign had 
gWen opportunity for the invasion of every specie* of property. W« 
have before seen, that this period had been fixed forthe limitation in a 
writ of nuisance, and also in an assise of novel disseisin ; though, in the 
latter inttance at least, in divect violation of the Stat^ Mert« Vid. ant. 
vol. I. »44. 325. 26*: 
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Bmts, unless they or ihm ancestors h«4 performed them 
before the above period of limitation. Further; person^ 
iafeoffed bj charter to do a certain service^ as to paj ao 
many shillings m the year to be acquitted of all aervic^i 
were nol; to be bound to an}^ other suits^or service contra 
Jbrmamfeoffamenti, contrary to the terms of their feoff* 
ment. It enacts (as had before been directed where such 
cases happened in Ireland) (/z), that where an inheritaoQe 
descended to parceners, the eldest should do the servicej 
jmd the others be contributory to her according to their 
portions. Where there were several feoffees of land for 
which only one suit was due, the lord was not to exact 
more than that one suit ;■ and if the feoffees had no war* 
rantor or mesne to acquit them, then every ^one of th^ni^ 
according to his portion, was to be contributory towards 
doing the service. 

Thus far did thk act make order for apportioning suit^ 
and services : it . goes on to furnish a course of redress for 
those who were injured contrary thereto. It ordains (fr)| 
that should lords distrain their tenants for such suits ^otK 
trary to this act, tfaen, at the oompiaint of their tennnti^ 
they were to be attached to appear in the king's courtj at 
a short day, to make answer thereto. Upon this chuBp 
» writ was afterwards framed, called, fron^ the design of 
it, contra fomiam Jleoffam^^* This writ, as it is; no| 
mentioned by Brae ton, who is very particular oil th^ sub-* 
ject of services, probably did not exist at .cp^imop hyir> 
notwtthstandiiig a supposed case}nFit2b^b^t(c); besides^ 
the writ bears an internal mark of its oitigin, byalwa^^s 
r€dting ti^s statute. The remedy ,in such cases before 
was of a less concise nature than whait ivj^now proposed; 
for nowyl^esides the process of ^UxLciumnt, th^ Jord M'as 
to have but one essoin, if .he was within the realm; and 
tbe beasts taken oo th^ qcomuoq w^r^ to be immediately 

(«) Vid. ant, vol. 1, 259, <6) Ch, 9. (c) Avow, «43, 1€ Hen. m, 
VOL. II. f 
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delivered to the complainant^ dnd so remain till the ques>- 
tion between them was determined. If the lord did not 
appear upon the attachment^ nor keep the day given by 
the essoin, another writ Avent ; and if that was not obeyed, 
then he. was to be distrained by every thing he had within 
the county, and the sheriff was to answer to the king for 
the issues tEereof(a); he was also to have his body at sk 
certain day. If the lord came not at that day, the com- 
plainant was to go sine die, and the beasts and other dis* . 
tresses ttken were to remain with him, until the lord re* 
covered the services by judgment of the king's court : in 
the mean time, all further distresses for the same services 
were to cease ; though the lord w as yet to be at liberty 
to sue for them, in form of law. If the lord came in, 
and upon answer was convicted, the complainant was to 
recover the damages he had sustained by the distress. 
Distresses While this redress was provided for the te- 

nant, the following was contrived for the lord. 
If tenants withdrew from their lords such suits as they 
had continued to perform before the above period of li* 
miration, then the lord of the court to which suit was ow- 
ing, was to recover it with damages, by the sante speedy 
justice as to the limiting of days, and the awarding of dis* 
tresses, as was above provided for tenants. It was enact* 
ed also, tfiat lords should not recover seisin of such suits 
against th#ir tenants by default, as was the old course at 
common law(i). 

Many provisions had been made in the former part of 
this statute concerning distresses. It complains, that^ 
during the late troubles, great men and others refusing to 
abide the order of the .king's courts, and the due course 
of the law, took upon them to be their own judges in their 
own causes, and revenged themselves of their neighbours 

(a) That is, the process was to be an attachment; and then another at* 
tachment per mtiiora pUgios, and then the last distress. Vid. ant,59| 
59. and vol, 1. 480. 
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by taking diBtresses, tilf they bad fine? and ransomspaid 
at their pleasure : others, again, would ii6t be justified, 
that is/ submit to the king's officers^ nor suffer them tp 
make delivery of such distresses as they had taken of their 
own authority, though without any pretence of right to 
justify them. To remedy th^e disorderf^ it wap qow en* 
acted and enjoined, that they should nat ba any longer 
endured; and further, that any perspn taking revenge^ 
without a judgment of the king's court, should be puoishe^ 
by a fine according to the offence (a): ip the sama manner 
of a distress made without aiidiority s hesidea such fine^ 
amends were to be made to them who had suatained any 
damage by the distress (b). Moreover it was declari^ 
that none should distrain any person to come to his courts 
who was not within his fee, or within his hundred or bailii- 
wick; nor was any to take distresses out of hia faeor plac^ 
•where he had a bailiwick or jurisdiptiop : all which^ tik^ 
the provisions ^of the former act, were nothing mor^ 
than decIar£|tions of the law as it stood be^e ; Opiy ii| 
this, as in the former case, it was or4ainedi th^t ppfs^m 
offending against this act should be puHishef) ip dsuaage/i 
and fine, as above mentioned, aci^ordiiig to th^ Qatpie of 
the fact(e). Again, if any would nof pifrmit aach fiis^ 
tresses asi he had taken to be delivered by the king's p$r 
cers, according to the law wd custom 9f th^ ri^^lm, or 
M^ould not suffer projcess of summoni^, attaicbpien|;, or ^^t 
cution of judgipenis of the king's courts to, be dope ^or 
cording to law, he was to be punished hi the above^mgiv- 
doned way, as onp who y^Qvli not b? jpsfifi^ b^ t|i^ I^yjr 
^ofthehmd. 

(«) Lord Kaims is certainly mistaken, when he relies upon this frch 
visiop of the Stat. Marlb. to shew that it was a practice warraniedhy our 
old law to fgrce payment of a debt by tj»king, pi short ha^nd, a plefj^ 
from, the debtor^c?— -p*The jdistress/es li^rei^eant ace tnentione^bythe fpt 
^ breaches of the law, and do not cori%spond with poinding in the Sc^tcl^ 
/>w. K^aims Law tracts, 158. Ersk. b. 3. tit. 6. sect. 13. 
ih)C\i.h i^jCh.g, 

F3 
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The former chtpters of this statute inflicted punish-* 
ment where the distress was unlaMrful, or the-person dis*- 
training had no seignory, or jurisdiction at ally or distrained 
out of his fee or jurisdiction. The following provision was 
made respecting disb^esses that were lawful. It directs, 
that where a lord distrained his tenants for services and 
customl} due to.him, or for any thing which gave the lord 
of the fee a right to dktrm, and it was afterwards found 
that the services were not in arrear, the lord should not be 
punisfaeti by fine^ as in the above cases, if he suffered the 
distress to be immediately delivered according to tjbe course 
of i^w ; but should be amerced only in such manner as 
had hitherto been used, and the tenant should^recover his 
damages against him(^). The general construction of 
^is chapter has been, that an action of trespass was here* 
by taken away in sach ca8es(6);' though, from the bare 
worc|s of the act, there seems to have been no such design 
in the legislature, but merely to exempt distresses of this 
kind from afiy conclusion which might possibly be drawn 
from the former provisions respectii^ distresses that wen^ 
whoSy unlawful. 

It was declared and enacted, that nQ one should drive a 
diitress out of the county where it was taken ; and if one 
neighbour did so to afnotber, of his own will, and without 
any lawful rights he was to be punished by fine,, as for an 
ofkfkce contra pacem. Nevertheless, if a lord did so to- 
.wards his tenant, he was to be proceeded against in another 
Vi^ay, and only amerced heavily. It was declared, that dis- 
tresses should be reasonable ; and that those who took un- 
reasonable and improper distresses, should be heavily 
amerced for the excessiveness thereof (c). 

As the king had, by his prerogative, a right to distrain 
for rent in any of his tenant's lands, though they were out 
of his fee and seignory, several lords had taken upon them* 
selves to do the like ; but it was now enacted, that no mao 

(ii)Ch.3. (fr)glnst.l06. (c)Ch.4. 
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should, for any <!ause Mfhntsoever, take a distress out qf his 
fee, or in the king's highway, or in die common street, 
except only the king, or his officers having a special autho- 
rity for so doing (a). 

The only remedy in case of distress was a writ of re* 
•plevin, the manner of proceedmjg in which is still fresh in 
the reader's memory (i). Some time was^required before a 
replevin could bringrelief to the owner of the goods or 
beasts ; and this delay was greatly increased when the dis- . 
tress was impounded within a liberty that had letum of 
writs ; feir the sheriff could not, in general, act within 
such franchise in person, but was to make a warrant to the 
bailiff thereof, ordering him to make deliverance (c). To 
k'emedy such tnconvenieneies as might arise from these ex- 
clusive jurisdictions, it was, provided by another chapter of 
tUs statute, that where the beasts of any man were takeo^ 
and wrongfully withheld, the sheriff, upon complaint made 
to him, might ddiiver them widiout any impediment or 
contradiction of the taker, if they were taken out of a liber- 
ty; and if taken within one, and the bailiff thereof refused 
to deliver them, then the sheriff, upon their default, might 
himself make a deliverance of them (i2). Thus was the 
sheriff confirmed in his (e) power to make replevin without 
a writ; and, either by parole or by precept, either in or 
out of the county court, be might now command his 
bailiff to ddiver the distrem : a very great improvement 
in the proceeding by replevin. - 

Another abuse of the sunmiary process by distress, was 
endeavoured to be removed by chap. 2£. of thb statute if), 
which ordains, that none should distrain his freeholders to 
answer for dieir freeholds, nor for any tfaii^ touching their 
freeholds, without the king's writ; nor should any cause 
Ibm fredbolders to swear against their wills; because^ says 

(a) Cb. 15. (&) Vid. ant. 46. 

(c) .Tid. aat^ 48. in what manner Braoton tUtet the authority of the 
sheriff in this partiealar. 

(d) Ch. 21., (e) rid. ant, 4$. (/) Ch. 32. 
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the act, n6^ man lias any authority to do Ihat, but bjr the 
king's command. It should seem, that, before this, lords 
ivould by distress compel their tenants to discover their 
iitle-deeds, and shew by what services they held^ and so lay 
them open to litigsttiohs and contest > a proceeding more 
harsh and unpopular than even that by quo warranto or 
quo jure y which was calculated to attain the same object^ 
ind wia§, unfortunately, justified by law.(fl). The swearing 
here is supposed to mean the discharge of their duty in the 
court bai-on and hundred court, where the freeholders were 
sectatores and judges, and were sometimes forced, by op- 
pressi\'e distresses, to give their verdict on oath between 
party and party, according to the pleasure of the lord (6)* 
The remaining part of this statute relates to the general 
administtation of justice, either civil or criminal. We 
fehall fir^t cotlsider \vhat concerns the former. Of this^ 
the first is the chaptet* Upon b^aupledder. It seems, diat 
Jb^iliflTs and judges of inferior courts had ifbllowed the ex-^ 
ample, set by kings o/ Engl and, of selling justice, and used 
to take fixtes of suitors for a fair or perhaps favourable 
hearing of theii' cause ; which fair hearing was ^2i\[eApuU 
chr^pldciidre, or beaupleader. ' It was ordained, that nei- 
ther in the itinera of the justices^ nor in the counties, hun-* 
AteAh, ilor ciourts baron, should any fines be taken propuU 
thriplacitando,necpersicqubdnon occasionentur(c). That 
this is the meaning of beauplead^ry and not that it was a 
fine for amending a wrong plea {d), seems probable from a 
})assage in the sttituticm Wallia^ and from the manner in 
which the author of Fleta speaks of this fine : Nititur, 
days he, dominus vel ejus stnestal/us ipsos occasionare^ 
iiYguendo, et redarguendo, donee Jinemfecerini pro pulchri 
placitando (e). The statute says, Ficecomesveriyinveredic-^ 
tis, et recognitionibus admittendis, 7ion quarat occasions ks 
i^ersus praserUar^tes, fiec capiat ab eis fines per sic quid non 

{u) Vid. ant. vol. I. 436. (*) 2 Inst. 148. (c) Cb. 11. . 

id) 2 Inst. 128/123. (e) Flet. 147, 
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occasionentOr (a); which, at least, has no reference to 
pleading. Upon this statute a writ was framed to relieve 
those who were distrained for any fines of this kind (6). 

In furtherance of proceedings in court, it was provided, 
that chart^rs.of exemption .and liberties, granting that cer- 
tain persons should not be impannelledin assises, juries, 
or recognitions, should not operate as an impediment to 
justice; but that, where right could not be done without 
them, as in the great assise, in perambulations, and in char* 
tars ad4 deeds of covenant wheB9 they were witnesses, and 
in the like cases, they should juhfoit tp be Awom ; saving, 
however, their franchise id all oth^r f»ses (c). 

When a court baron had given a fidse judgment, k 
aeems, the regular order of appeal was to the court baron 
of the lord oext abpve, and so upwards to the chief lords ; 
but if the Jneart inrtaediate me^iie lord had no court, the 
judgment could not be redressed in the court of the next 
superioi:, for want of privity, and recourt^ was to be had 
to the bench, or die justices in eyre(d). This series of 
appeal occasioned great delay and expence : to prevent 
which .it was provided, that none, except the king only, 
should hqjd plesi of false judgment giyen ip^the .court of 
Us tenants; fpr such pleas, s^ys the ^tute, specialiter 
spectant ad coronam et dignitatem domini ,regis {e). 
False judgments were tbepceforwaiid to be he^rd in the 
coQiiiion-pleas smd the eyre. A grettt induceia€?nt to the 
king /or depriving inferior courts pf this subject of juris- 
diction, and bringing it immediately ii\to his own court, 
was, that the fines to be imposed for false judgments. were 
thereby brought under the immediate cognisance and di- 
.rection of the kipg's Justices. 

Xhe power of amer<;ing for defaults was exercised by 
aU persons authorized to make judicial enquiry ; and this 
power was exercised in a manner not wholly satisfactory. 

(«} Stot. VTaU. 12. £d. I. {b) FleU 147. (c) Cb. U. 

(ff) 2 Inst. 138. (e)Ch.20. 
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An act, to the following effect, wis therefore mad^ to re«* 
dress this: It was ordained, that no escheator, or enquirer 
(which is said to signify sheriffs, coroners saper visum 
corporis, and all those who received power to enquire in 
special cases) (d), or jlistice assigned specially to take 
certain assises, or to hear and determine certain com- 
plaints, should any longer have authority to amerce for de- 
fault on the common summons ; and, in shorty hone bat 
the capitales jmtitidrii in itineribus €Ai${b). '- 
Writ of entry Among the alterations tnade for the im* 
in the post prov^ment of judicisil proceedings, that which 
concerned the writ of entry was of great importance. We 
have seen, that this new reme<)y was confined to certain 
degrees, which gave a denomintflion to the different writ8> 
some of whicti wete thence said to be in the per, and 
others in the per and cui (c). This was a check upon die 
application of the writ of entry, which, in other respects, 
"U^as of a general import, and capable 6f being further ex* 
tended. With a view to this, it was orciaihed, that if ^ose 
alienations upon which a writ of entry used to be had, 
vere so hiany degrebs removed, as tiot to be properly 
Ivithiii it, the complainant shoiild have a writ to recover 
his seisin, without mehtion of the clegrees, into whatso* 
ever hands the land should have cohie by such alienation : 
and this, sgys the statute, shall be 'per brevia originalia 
per cohdiiiim domini rigis providenda (d)i In pursuance 
of this permission, a ne\v writ was fornled, called a writ 
6f entry in the post, because, instead of specifying the par- 
ticular steps by ^vhich the alienation had happened, it 
Baid generally, that post such alienation, fitc. This 
Hew writ, from its indefinite nature, wa^ applicable to 
almost every possible case of ouster oT freehold, and 
tended to make the writ of entry a stSI ih6re general 
remedy* 

(«0 2 Inst. 136. t*)Ch.l8. 

(0 Vid. ant. Yol. 1.181.393. (d) Ch. llD. 
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There were two defects in Ae law^ as some thought, 
resp«cthig the property of abbots, priors^ and other reli^- 
gions persons and societies, which it was now endeavoured 
to remove r first, if the goods of a monastery were taken 
nway^ in the time of a predecessor, it was an opinion, that>, 
aftep his death, the successor had no remedy for the tres- 
pass : the other defect was, that, if in the time of a ya,* 
cancy, when there was no abbot or prior, (or whoever 
might be the head) any intrusion were made, the successor 
had no remedy to recover the land with damages, though 
the predecessor died seised thereof: both these were now 
remedied (a)« 

Several provisions were made for improving the pro- 
tcess of laWk By one act it was provided, that if bailiffs, 
who ought to account with their lords, withdrew tbemr 
^Ives, and had no lands or tenements by which they might 
be distrained, they should be attached by their bodies, so as 
the sheriff miglit cause them to come to render an accoun t(&}« 
Thus was a process iigainst the person framed upon this sta* 
lute, beginning with Monttravit nobis A. quid cum B. bailie 
vussum^ S^, (c) of which, and the action of account, more 
will be said in the nei^t reign. While this care was taken 
ibr securing the regular accouirting of bailiffs, the interest 
iyf the lord was again consulted by another provision, that 
restrained tanners from making waste. It is the opinion 
of some (d), though not, as it should seem, well founded (e), 
that ihere was no remedy at common law for waste, except 
against a tenant by courtesy, in dower, and a guardian. 
*I1iese being, say they, estates created by operation of law, 
the law likewise provided that they should not be abused; 
but such interests as were conferred by agreement between 
man and man, were left wholly to the terms of such agree- 
ments; and if there was no provision made therein by the 

(a) Ch.28. 2 iMt. 151. (l) Ch. 23. (c) Flete. 

(c^) 2 Inst. 299. («) Vid. ant y«l. I. 3S«. 
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parties themselves, the law would make none for them. 
But the common laiw was otherwise; and it was now enact* 
ed, in confirmation ^ereof^ that farmers (which signified as 
M'ell those fdr life afl for years), during their terms, should 
4iot make waste, or exile of woods, houses, or men, nor 
of any thing belonging to their farm> unjess they had m 
special licence or covenant for so doing ; and if they did^ 
and were convicted thereof, they should refund fuil damages, 
and be heavily punished by amercement (a). 

The other parliamentary regulations about process were ' 
as follow : Chap. 7. speaks of the common imt de custodia ; 
of which there appears no mention in Glanville norBracton. 
It should seem, however, that this meant the writ of right 
of ward* The process in this, as in most other personal 
actions, was summons, attachment, and distress. This was 
thought not sufficiently compulsoiy, where the possession 
of the ward was, pcobably, of more value Xhj^ all this 
lands and goods which were taken by the distress. A tiew 
course was therefore devised ; and it was en^cjted, that if 
the deforceors vcame not at the (b) great distress, th^n the 
same process should be repeated twice or thrice, within the 
next six months, and be read openly in the county qourt : 
and that proclanhition should be made for him to appear 
at a day limited ; and if. he came npt ^t the end of half a 
year, according to the proclamation, he was to lose the 
seisin of the ward, as a rebel, and one who would not abidje 
the judgment of the law. If a custody was demanded 
against one who held it by reason of ward, the process 
ordained by this statute was not to lie; but that proceeding 
was left to the course of the common law (c). 

(«) Ch. 2$. I'his latter cla.use, about waite, is made a separate cbaptet 
in S Inst, and is numbered as the twenty-fourth chapter ; which makes 
this statute contain thirty chapters in tbat author* though in the commofi 
editions U has only twenty-nine. 

(b) By the great distress is meant the latt and roost compulsory of the 
four processes of distringtu, ^ ^ ^ 

(<?) Ch. 7. 
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The process in several actions was altered in the follow* 
ing way : Not Satisfied with the special exception already 
toiade from the dies cOfnmunes /in favour of process in dower 
unde nihil{a\ the parliament now declared in a gebensd 
Vvay, that iientUr quatuor dies per annum ad minus^ and 
taiore if conveniently could be, so that they should have 
five or six in the year at least (6). In assises ultima^ pra-^ 
scntationis, and suits of quare impedit, of churches va- 
cant, days were to be given from fifteen to fifteen days, ot 
from three v^eeks to three weeks, as the place happened ' 
to be near or remote; and in a quare impedit, if the dis* 
lurber appeared tiot at the first day of summon^, not^cast 
an essoin, he was to 1>e attached ; and if he did not appear 
to that, he was to be distrained by the great distress. If 
he still made default, a writ was to go to the bishop of 
the place to prevent the lapse; This shortening of the 
process in quare impedit, was only confirming a practice (c) 
established (though as Bracton says without sanction of 
the law) by the courts upon their own authority. It t?as 
further enacted, in all cases of attachment, that the second 
Attachment 9bould be per meliores plegios, and th^n should 
fbllow immediatdy the last distress (d): a regulation Which 
put the first check upon the solennitasattachiamentorum{e) 
and the four processes of distringas. 

in order to save some t>f the grievous delay occasioned 
by essoins, it was enacted, that after any one had put him- 
self upon an inquest, no party should have more than one 
, essoin, and one defouliff). As no inquest could be taken 
by default in a real action, this provision has been held to 
relate to personal actions only(g). Again, no one was to 
be obliged to swear, as had been the practice, to warrant 
tiie truth, of an essoin (A): though the statute 'speaks ge- 

(a) Vicl.ant.60» 

(b) Under the former statute the returns were about five in a year. 
The common returns in the statute of dies vor$munes are not more than 
two in a year, 
{f ) Vid.ant. toI. I. 355, 35$. (0 Ch.12. (<) Tid. ant vol. I. 

fi9, 483. ff) Ch. 13. {g) S Inst. 126, {h) Ch. If. 
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neralty of essoins^ this provision has been held to apply 
only -to the common essoin de malo veniendi, so that the 
practice of swearing the warrant of other essoins still 
continued («). Warrantors in pleas of land were exempt* 
ed from a fine for non-appearance at the summons of 
justices in eyre, but were to be further warned to ap- 
pear (6).. 

The last provision on the subject of process was to give 
effect to a regulation made by the statute of Merton about 
re-disseisins. It had been directed by that adt(c)^ that a per« 
son guilty of re-disseisin should be committed to prison^ 
till he was delivered by the king^ vel aliquo alio mode. Un« 
der these last words^ such persons used to be delivered by 
the common writ de homine reptegiandoid). To prevent 
this in future^ it was now ordained, that they should not be 
delivered sine speciali pracepto domini regis, and that they 
. should also make fine with the king for the trespass. If 
the sheriff delivfred them any otherwise, he was to be grie^ 
vously amerced ; and the person so delivered was to make 
fine for the trespass.(e). Thus far of the provisions of thit 
statute relating to civil matters. 

Some few alterations were made in our criminal law 
hy this statute. The splendid appearance of the sheriff'* 
tourn was wholly diminished by a law, which ordained that 
archbishops, bishops, abbots^ priors, earls, barons, or any 
religious man or woman, should not be obliged to attend 
there, unless they had some special business ; but the tourn 
in other respects was to be held as formerly, in the time of 
Magna Charta, and of the reigns of king Richard and 
king John. Those who had tenements in different hun-* 
dreds were not to be obliged to attend the tourn, except 
only in the district where they were most conversant ^J 
The attendance before the sheriffs and*coroners was vir- 
tually dispensed with in another instance. It was declared, 

(a) 2 Inst. 1 27 . * (b) Ch. 2G. (c) Namely, c. 3. Vid. ant. 

yol.1.264. (d) 2lngt.U5. WCh. 8. /fj Ch. 10. 
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tliat the justices, in eyre, in their circuits, should not, in 
future^ amerce townships, because all such as were twelve 
-years of age came not before the sheriffs aiad coroners to 
make inquiry of robberies, burnings, and other things ap- 
pertaining to the king's crown, provided there were suffi- 
cient others of the townships to make inquisition. Ho w-^ 
ever, it was still required, .that in inquisitions for the death 
c^f a man, all persons twelve years old should appear, 
unless ^y had a reasonable excuse for their absence (a). 

A provision was made on the subject of murder, 
which has created some difficulty amoi:^ modern lawyers. 
Murdrum, says the statute, de cmtero non adjudicetur coram 
JustitiaTiiSfUbi infortunium tantinnmodo adjudicatum €st\ 
sed^ locum habeat murdrum in intersectis per feloniamf 
et non aliter (b). The fine called murder, which has been so 
often mentioned, though by the general law oiily due upcma 
secret felonious killing, yet, as appears from Brae ton (c), was 
by the particular custom of some places exacted in other 
cases of homicide, and even in such as were not felonious. 
The object of this statute, therefore, was to abrogate such 
customs, and reduce the whole law of the realm to an unir* 
formity* This is very different fironpi the opinion of those 
who imagined the murder here spoken of to signify the fact - 
of killing 'y and that the statute ordained, that killing per 
irffortunium should not be deemed felonious, or murder. 

lie other regulation concerning matters of crime was 
this; that where a clerk, was arrested for an offence, and 
was afterwards by the king's command let to bail, or reple^ 
Tied,^ with a condition, that they to whom he was let to 
t>ail, should have him before the justices; such sureties and 
such bail, if they had his body before the justices, were not 
to be amerced, though he refused to answer, and claimed his 
privilege of clergy (rf): a provision which seeins dictated by 


(f) Ch. d4. Vid. ant. vol. I. 26S. (6) Ch. 2$. (cjViO, ant, 22. 
(rf) Ch. 2r. 
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such plain and obvious justice, that one may wonder how 
it ever should be thought necessary to be secured by sta-* 
tute. 

Tliese were the alterations and confirmations of *thd 
common law made by the statute of Marlbridge^ 52 
Hen. IIL to which may be addiKl 9 chapter, whose 
suj^stance was frequently repealed in the following reigns* 
This required, that Magna Charia should be observed iu 
all its, articles, as well those relating to the king» as to 
others ; and it was directed, that this should be enquired 
of before the justices in eyre in their circuits^ and before 
sheriffs in their counties. Writs were to be granted gratis 
against such as offended tlierein, returnable coram rege^ co^ 
ramjustitiariis in 6a/<c0, and bfefpre the justices itinerant; 
the iike of the C>hart^r of the Forest: i^l offenders 
of this kind were to be grievously piinisbed (a)» 

In the mean time the legislature of the national clergy 
were employed in framing regulations, t^iat were considerr 
ed as binding to a certain degree, like those of jthe parlia-r 
ment. Several synods were holden during this reign ; $Qm^ 
by archbishops, ai^d some by the pope's legates. The 
former were provincial, the latter national councils; 
the constitutions made in the former are accordingly called 
provincial ; but^hose in the latter, legating. Of the canons 
and constitutions made in these assei;nbli^S| m^ny havecomq 
down to our times. These form ^ kind of national canon- 
law ; and as such, were better receiv<ed ih^n the ponti^cal 
law, which had bieen introduced into the kingdom in the 
reigns of Henry JJ. and John* Fropi tlie parliamentary 
appearance of those asseipblies, their laws carried in theni 
0ome similitude to acts made by the legislature of the king* 
dom. The subjecting the church and clergy to such an 
^^ilthority seemed reasonable^ consistent, and safe. Among 
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tbe legatine constitutions of this reign, the most djistin^ 
guished are those of Cardinal Otto, made in a council held 
in 1220; and those of Cardinal Ottoboni, in one held in 
1268. ^ » 

These constitutions, *^h€ther provincial or legatine^ 
are principaUy taken up in such matters as peculiarly be* 
longed to die consideration of a national assembly of the 
clergy. The life and conversation of churchmen; the due 
administration of spiritual things ; whatever related to reli«' 
gion or to manners ; such are the objects upon Mrhich these 
clerical ordinances are mostly employed. But among these 
godly and sober regulations, there are certain constitutions 
of a famous prelate that breathe nothing but the spirit of 
clerical ambition. These are the constitutions of Bomface 
archbishop of Canterbury. This determined successA* of 
BecJcet had set on foot all die claims so steadily urged by 
that famous martyr in the cause of the church ; and re- 
solved, by a legislative act of the convocation^ at once to 
establish them for law, at least as far as they could be' 
established by the sanction of an ecclesiastical synod. 

By the authority of a convocation held A. D. 1261, 
he ordained, that if any archbishop, bishop, or other iur 
f erior prelate, should be called by the king's letteis beforje a 
secular judicature, to answer respecting matters that were 
, known to concern merely their office and CQurt ecclesiastical ; 
as, whether they had admitted, or not admitted clbrks to 
vacant churches; whether they instituted, or did not iur 
stitute rectors ^, whether they had passed excommunicadon 
/or interdiction ; whether they bad consecrated churches, 
celebrated orders, taken cognisance of causes {purely spiri-* 
tnal, as tythes, oblations, bounds-of parishes, and the Ijke 
(which, says the constitution, cannot concern the secular 
court); whether they had taken cognisance of sins, or 
excesses, as perjury,jffrfei /^e^io, or breach of faith, sacrilege, 
yiolaUon or perturbadon of ecclesiastical liberty, (particij- 
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larly as such violators and perturbators were subjacted to 
excommunication by the confirmation solemnly passed of 
Magna Charta} (a) ; or whether they took cognisance of 
actions personal concerning contracts, or quasi<ontractSj 
trespasses, or ^uo^i-trespasses, either between clerks^ or 
between clerks complainants, and laymen defendants ; if 
any archbishop, bishop, or other prelate were called upon 
by tbe king^s letters to answer before a secular judicature 
uj^on any of the before-mentioned points, it was ordained 
by the authority of this clerical council, that they diould 
not appear: for these were all pronounced by the same 
authority to be spiritual matters) and further, that no 
power was giyen to laymen to judge God's anointed ; (as 
laymen, instead of an authority to command, were under 
a n^essity to obey tlte church, and churchmen) {b) ; and 
they were directed, either to go, or to write to the king, 
to inform him that they conld not, but at tbe hazard of 
their order, obey such mandate. 

He further ordained, tliat if the king's prohibition or 
summons should speak, not oftythes^ but of right of ad- 
vowson ; not of breach of faith, or perjury, but of chattel^; 
not of sacrilege or 'disturbance of ecclesiastical liberties, 
but of trespass of some of his subjects ; then the prelates 
were to make answer, that they nether bad, nor pretended 
to have cognisance of rights of advowson ; nor of chattels, 
nor of things that belonged to the king's courts ; but only 
of tythes, and other things merely spiritual, appertaining 
to their office and jurisdiction, and to the safety of souls ; 
and they were to pray hkn, that he would not prohibit 


(c) A. D. 1253. When Boniface and the other bishops, solemnly in 
Westminster-hall pronounced excommuoication ag:ain8t the infringer! 
of that statute. Vid. ant. toI. 1. 858. 

(&) This is the language of the canon law: Lmeis ruptr eecksHs M eccfe^ 
sktlicis personis nulla sU MitributafacuUas, quos obse^iundi n^net Jwe^Hlasa 
fwiimferandi auloritas, Decret. lib. 1. tit. 10, 
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their proiceediagji in sucb <:fise#. To this e^tmi did ihey 
fttate llieir^c^m of juijisclic.Uoa. 

Tbe mauD^ in yfhifih Abe council directs the bishops 
to act ip support of Xki» jiu-iadiction, is very worUiy of 
notice. It dircicts that tbe .bisbop who was immediately 
itffected by ike kxag't interpositioii, should admoQixh h'va^ 
id.desiat. 2f he did .wt delist upon this reprejeuli^tioja^ 
4beo ibe archhi3hop w«» to wait on th§ king, or, in bis 
Absence, the bijubop of London, as dcuui of the bishopry 
taking with him two or three more bishops ; and if^ fifter 
4his, tbe mandate was enforced, the i^eriffs and oSicers 
who made the attachnM^t or distress we^e to be ej^com- 
municated, and their lands Isdd under an interdict: if 
clerks .and beneficed, they were to be suspended and de- 
prived; if not beneficed,^ they were not to be admittad to 
any benefice for five years. Cfioonical punishments were 
^Iso inflicted on those who advised, dictated, or penned 
the writs. If the \iQg did not, upon this, revoke $uch 
process, the bifhop immediately affipcted was to piit un- 
der an interdict all the vills and castles of the king with- 
in his diocese ; if he still persisted, the other bishops, as 
in a common cause, were to do the same. If the process 
was not revoked within twenty days, then the archbishop 
and bishops were to put their whole dioceses under an ii^ 
terdict. 

Such was the process devised by this council of chur9^« 
men'against the king, if he presumed to encroach on their 
clerical, privileges by the forms of law (a): but the pop^^ 
who saw reasons for changing his policy vnth lespect to 
the church and churchmen in this country, and began to 
entertain some jealousy of their independence, readily con- 
sented^ on the application of the king (6)^ to annul the whole 
of these provincial constitutions. 
■ These canons, however^ made a variance between tile 

(■) Vfd.^Lyndw. Pro?inc. nA finem. Johnson's Canont. Spdm. CoD^. 
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temporal and ecclesiastical power. In the year 1£67, 
ivbich was the 51st of this king, the archbishop Boniface 
and the rest of the clergy made a formal complaint to par- 
liament, and exhibited many articles as grievances, cdled 
nrticuli cleri. What the contents of these articles were 
we are ignorant, except so far as can be collected from 
the mutilated remains of some of the answers given hy the 
parliament From these, and from the tenor of the be- 
fore-mentioned canons, it may be conjectured what was 
their principal aim (a). 

Such was the state of the law, whether common or ec* 
clesiastical, at the close of thi9 reign. 


The king and There was not in this king, nor in his mi- 
government, nisters, any remarkable attention to the cul- 
tivation of our laws. They were all too much employed 
in concerting schemes of cjefence against the rebellion and 
intrigues of the potent barons, ilowever, notwithstand- 
ing this neglect, and the convulsions attendant oil civil broils, 
the events of this reign had a very great effect in promoting 
the improvement of our laws. 

Hitherto our kings had been kept under no rules^ of go- 
vernment, but had exercised a prerogative above law, ex- 
cept such as the necessity of the time, and their own dis- 
cretion, prescribed them. The establishment of the Great 
Charter, as it defined certain points of supreme authority, 
and ascertained some valuable privileges of the subject, so 
far put a restraint upon the royal power. The king Tiad 
now certain bounds limited^ to him, which he could not 
transgress without the invasion being perceived, and the 
nation taking immediate alarm. 

Nor was the disposition which Henry so frequently 

^shewed to break through this new restraint without some 

good effect. It occasioned resistance in the barons, which 

ended in repeated and more solemn confirmations of this 

(fl)3In«t.59a. 
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great declaration of the subjects rights. In the mean time, 
the jealousies of the people, long engaged on this one ob* 
ject, wrought wonderfully on tKieir ninds : the violence 
with which the observance of this law was demanded, 
might inspire an habitual regard for laws in general. 

The king felt very uneasy under the restrictions imposed 
by Magna Chart a; and, not forgetting the arbitrary man- 
ner in which his predecessors had ordained, suspended, or 
qualified laws, he used freqitent pretences to avoid a com-' 
piiance with it. In the writs, at one time, directed to the 
sheriffs to enjoitt an universal observance of the Charter, 
he caused a remarkable clause to be inserted; namely, that 
those who did not pay the fifteenth granted at the time of 
the late confirmation, should not, for the future, be v^.iti* 
tied to the benefit of the liberties thereby confirmed. 

He carried his power of dispensing much farther: he is 
said to be the first of our kings' who employed the clause 
of rion obstante in his patents and grants. Heury, when re- 
monstrated with upon this innovation, alleged the example 
of th^ pope, and claimed an equal right. Thus were this 
usurpations of the pontiff, against which our kings had 
heretofore made the most determined stand, become pre- 
cedents for their own invasions of the national laws. 

There are some few- instances in which Henry took a 
personal part, in enforcing the execution of the laws. 
-When a jury in Hampshire had acquitted some felons, conr 
trary to plain evidence ; and it was afterwards known that . 
they themselves had been in the confederacy with the of^ 
fenders^; he, in a rage, committed them all to prison, and 
ordjered anotlier jury to be impannelled (a), Henry stood 
forth himself in parliament as the prosecutor of Henry de 
Bath, chief justice of England, when 8om€^ charge v of 
mal-practice were exhibited against him (6). 

The administration of justice was sometimes interrupt- 
ied by the violence of the times. Xt is related, that in 12^4, 

(«) M. ParU, 509, Hume, toU H S28. (>) Pari.Hitt. yoJ. 1. 5K 
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' Ihwkes de Breaute, ¥rhen thirty-five verdicts of disseisin 
had f)^«sed against him, catne into court wkfa an urined 
force, seized the jadge, and imprisoned him in Bedford 
castle. This offender vi'as afterwards banished {a) ; font, 
though his life was spared, his brotfaeFS and other noble* 
men, to the number of twenty-four, who assisted in this 
outrage, and stood a siege of the castle agakist the kingV 
forces, were all hanged. 

The sources of information begin at tlii* 
* ^ *^* period to be more authentic. We have, in this 
reign, some statutes enacted by the legislature, besides th« 
Charter of Liberties and the Charter of the Forest. Theae 
statutes mte eith^ to be found on the rdls in the Tower, 
or 1*4] some memorilils, which have delivered tjiem down to 
us as acts of parliamjent, and therefot^ we are not at U-. 
berty to dispute the genuineness of them. Many parlia- 
ments were holden in this ^ng reign, and it is thence in- 
ferred, that many acts must of coucse have passed, which 
ttave not reached our times; though it Ls remarkable, that 
lEfracton, except in four or five instances (&), quotes no star 
^tttes but those which are now extant. So des^active has 
the hand of Time been, that only two of those few we have 
are to be found upon record. 

. The only statutes) of this; reign to be found on the sta* 
tute*roll, are Magna Charta and Charia de Forestd. The 
rest are not on record, but only preserved in books and me-^ 
mcMials. Such are the statutes of Merton and Marl- 
bridge. This destruction of ancient documents baa given 
occasion to the foQowing position, tlutt notwithstanding the 
record itself be bot extant^ yet general statutes made with- 
w time of meniory, that is, since the first of Rii?hard I^ 
do. not lose the force of statutes^ if any audientic me- 
morials of their being such are to^be found in boci^s, se- 
conded with a general received tradition attesting and ap« 
proving the same (c). In coiriformity, perhaps, with this fa- 

(«} M. Parifls. S21. 2S4. Wilk. tSuaciLeg. 3S2. (b) Vid.aat. roX/l^W^ 
{if) Hale's Hist. 16. Vid. ant. vol. 1. 215. 
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vourable presumplibni it has become a rule, that courts arc 
to take nolke of general acts of parliament^ without plead*- 
log them ; for such statutes aie never to be put ou the issue 
of nul tiei record^ but are to be- tried by the court; and, 
if there be any difficulty or uncertainty, the judges are to 
make use qf ancient copies, transcripts, books, pleadings, 
^ any other meoEiorials to ifilbrm diemselves. 

The statutes of this reign which are now in being, ate 
to be found in the common editions of tlie statutes. The 
statutes from Magna Charta down to the end of fidward 
II. including abo some, which, because their period is not 
ascertained, are termed incerti temporiif are sometimes 
catted the Vetera statuta ; those from the beginning of the 
reign of Edward IIL being contradistinguished by die 
appellation of tfae-Dot^a iiatuta. 

Among the remams of legislation during this reign, are 
to be reckoned the legatine md provincial constiiuiionSf 
which conttributed to lay a foundation for a national canon 
law. It is to the collections of antiquaries and canonists^ 
and not to any audientie depositoiry, that we most resort for 
a sight of these productions of our clerical le^ature. 
They are to be found in Spelman*s. Councils, and at the 
end of Lyndwode's Provindale ; not to mention that they 
are likewise arranged and commented amongst others in 
* that very work (a). 

Tb^re are also some records of pleadings and proceed- 
ings durii^ this reign. Besides these, there are some very 
few notes of adjudged cases to be found in Fitzherbert'e 
Abridgment. These are mentioned not so much for fteir 
importance, as on account of their great antiquity ; being 
the first of liiat kind of memorials, which, in after-times, 
became so numerous, and furnished die best mirteiials for 
explaining the grounds, reason, and progress of our laws. 

Bracton The great ornament of this reign is the trea^ 
tne of Henry Bracton De LfgHnu et Comu^ 
tudir^bus AngKa, which has been so often quoted* Brac- 
(tf) $9e slio Joluuf<m'» Csapns. 
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ton's book, compared with that of planviUe, ig a volumi- 
tious work. The latter h little more than a sketch, as far 
as the plan of it g6es, and thatjs confined to proceedings in 
the king^s court ; but the former is a finished and systematic 
performance, giving a complete view of the law, in all its 
titles, as it stood at the time it was written. It is divided 
into five books ; and these into tracts and chapters (a). 

(a) Because the^orfft, in which this work isprintedf does not much coiw 
tribute towards exhibiting to a cursory inspector the plan and desiga 
of the whole, it may be convenient to give a prospectus of the work, as 
shortly and clearly as possnble. This I shall do by referring to the pages, 
As a more ready clue than the tracts and chapters^ 

Of the first book, the first four folios relate to th^ law in general, 
and should more properly be entitled, de Ugihus et consueiudirtibus Ati' 
gtio!. From fol. 4. b. to fol. 7. might be entitled, depersmtarum dimnoHe;. 
and from fol. 7. b. down to the end of the first book, fol. 8. de rerum 
divUione, From tbenoe to fol. 98, may go under the general title, de 
aequirendo rerwn dominioy a« in the printed copy) with, however, the 
following subdivisions: from (oVkS 11 to 60, de donatione, with its ap- 
pendages lind consequences ; as livery of seisin, and the like ; then, 
gaining title by^ prescription, fol. 52; of incorporeal things, f#l. 5S.^.; 
of liberties and frsmcbises, 55. b. ; of confirmations, 58; in fol. 60, de 
iestameniis; and fol. 62. b. de successione, with its copsequences ; as sup- 
posititious children, 69; of partition, 71. b.; of homage, 77. b.; relief, 
84 ; custody of heirs, 86 ; marriagi?, 88. b. ; dower, 92 $ with which the 
second book, de acqmrfindo rerum dominio, concludes. 

The third book, from fo). 98. b. to foL }04, may be entitled, as it is 
in the printed copy , de actionihus ; from 104. b. to 112, is upon courts 
fnd different appointments of justices; then, again, from 112 to US', 
upon actions ; from thence to fol. 159, the end of this book, is properly 
entitled de coroni. But the several subdivisions thereof should be 9t 
follow : fol. 1 16. b. of th« iter of the justices and capittda cqrone^ ; fol. 118, 
of Isese-majesty; 130.J). of homicide; 122, of the office of coroner; 125, 
suit and outlawry; 131, reversing outlawry; 134. b^murder; 135. b. abju- 
ration ; 138, proceeding on appeal of homicide ; 141 . b. of the duel ; 143, 
of indictments ; 144, of appeals de pace el piap$\ 144. b. de plagit ei 
VMhemioi 145, de ptfce et imprisonam'p^lo\ 146, of robbeiy; 147, rape; 
IhO^felode *e; 150 b. of theft; 152, of provors; 155. b. of distress and 
replevin, which concludes the third book.. 

Having thus finished bis discourse vtpon criniinal suits, he beginf the 
fourth book, whichls to treat of ciril actions. This goes from fol. 159. 
b. to S27. b. nnd may be divided into four lestfer parts. Thus, from fqU 
I59. b. as far ts fol. 220. b. may be entitled, depotsesshne preprid Kben tene^ 
mentis as itcontains an accountof those actions for the recovery of freeholds 
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I( this law treatise had been printed with sitch divisions 
and notification of its contents as are given in the note 
below, the arrangement of the whole would have struck 
the e3>e as distinctly/ as it does the understanding upon 
perusal ; it being, in trudi, a comprehensive and particular 
account of the law, digested with a strict adherence to 
method and system. Consistently with Jthe extensiveness 

tliat were grounded upon a man's own seisin or possession. This is the first 
principal division : the second is, from thence to fol. 251 . b. depossetnone 
ptrtinehtiarum ad lihtrvm i^tntmentum^XYaX is, of actions for recovery of 
things appertaining to a frjeehold, upon the claimant's own poseession of the 
thing : then Jthe third division, from fol. 352, to 317. b. de possetsione aliendf 
being an acctuut of such actions at were grounded on the seisin of another : 
next follows the fourth,from fol. 317. b.'to327. b»deingreuu, beinga writ 
founded sometimes iipona poitestio proprM,somotimes upon apoueino afisii^. 
These are the four principal divisions of the third book ; the first three of 
which divisions may be thus subdivided; fol. 160, of intrusion; from 
161 to 220, of novel disseisin ; S19, of a writ of entry upon a dis- 
'Seisin; SSO, of quari ejteil infra tenninum. The second contains from 
^ol. 8^. b. of rights and leasements ; 82?, of assise of common of pasture ; 
2%9, of admeasurement of common; 899^ b. of the writ de quo 
jure; 1^31, common of estovers; 232. b. of nuisimces; 235. b. writa 
of entry upon a disseisin of common and nuisance ; 336. b. to 297. b. of 
^Ye-disscnslns and exeention ; from fol. 237. b. to<2i6. b. de assiU ultiaue 
^^smtatioms: 246. b. quare impedit and quare non permi^titi 24^, 
writs. a<i admiUendum clerkum ; 251 , quarfi non admtit Here ends the se- 
cond princij>al division. The third, beginning at fol. 252, contains from 
thence to 880. b. dM asnsA nu&iis artieeeuoris ; then, -281, de anuimgumi' 
taU; 9m, de qubd permittat for common of the seisin of another; 284. 
b. de quo warranto ; next follows fol. ^35, the assUA utritm ; 288. b. (o 
296, de convklione; firom 296 to 312. b. the writ of dower unde nU 
hii ; 313, de recto de dote; 314, de amfruuratione doHs; 315, of waste; 
which concludes the third principal division : then follows the fourth di- 
vision, from 347. b. to 327. b. to th« •end of the fourth book, de higremu 
The fifth book may be entitled from foil 334. b. to 438. b. cjther 
de proprietaie etjure (in contradistinction to the former book), or deactio^ 
tie reoH; from 439 to 443. b. de actumt pereenaH $ 443^ to the end of s 
the book, de aetiene mixiA, .That part de aeiione reali m»y be aobdivided 
thus: from fol. 387 to 332.. b. is upon the writ of right; from 333 
•to 336. b. is of summons; from 336* b. to 364, of essoins; front 
364. b. <to 378. b. of defanlte ; 37^. b. of the inienlioi 376, of demamU 
ing a view ; from 380 to 399. b. of voncbing to warranty $ from 999. b. 
to 438, is otexceptions ; after which follows as before stated, that de mo- 
liont personal, and de.aciitme nwUi. 
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and regurlartty 6f tlie |^n, the several parte of it ai^e jSUed 
whb tt copioas and accnrate detail of legal learning. Tbe 
rules of property are explained ; the proceedings in actions^ 
through the mimitest steps^aire investigated and developed; 
^vhile every proposittou is supported by fait deducti<»iy or 
Corroborated by die authority of some adjudged cjise ; so 
that the reader never fails of deriving instruction or amuse- 
ment from the study of this scientiiSc treatise on our aur- 
cient kws and customs. 

If the matter of this book is more instructive and enter- 
taining than Glanville, the access to it is rendered more 
easy- by the style in Which it is written. This is infinitely 
superior to Glanville, and much beyond tbe generality of 
ti^riters of that age ; beings though not always pd^died, 
yet sufficiently clear, expressive, and nervous. The ex- 
cellepce of Bracton^s style must be attributed to his ac* 
quaintance with the writings of the Roman lawyers and 
cahbnists, from ivhom likewise he adopted greaiei* kelps 
than the langu^e in which they wrote. M^ny of those 
pithy sentences which have been handed down from him, as 
redes ind mdxims of our law, are to be found in the vo« 
Ictmes of the imperial and pontifical jurisprud^ice. The 
terms and phraseology of thosa two laws are borrowed by 
. him to express the meaning of our municipal customs \ and 
vtfiany points of law and practice are adopted from thence. 
Tlie familiarity with which Bracton recurs to tbe Roman 
code, has struck many readers more forcibly l^hali any 
other part of his character ; and some have thence pro- 
nounced a hasty jtidgmeibt upon his fidelity as a vvriter on 
English law (a). But tUe passaged to which »Uch persons 

(a) It teeAis to be a fttshioii to ^Siicredit BractoD> oh a sopposition of 
Mt bftvtkfg niDftod too nracti ctiht citftiaii and CBnomntwiib tbe coai- 
#f»n<^i*y6r. Any ntiti^n t)iat baft got iotb yogvie Vt nicb a tilbject is 
' 4iMy td liave-niany lo rataH it, abd few to exanrine lit jasitnefts. Amoi^ 
•4tlNmi who HaVe most deciot^ty declaKd against Bracton, 1 fiind M<ms, 
Hdutrfd^ tb« Normatt adv<)cate. Tbisgedtteman has been at the ^tns to 
tf^a aa editioa df Glanvitle, Ft^ta, and Brittiw ; but ifts oaiifted BiractoB, 
because bis writings had corruptcif ibe Dkw of fioglgM. 
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Utie cltceptioiiy if put togetber, would perhaps not filldiree 
%rbole pages of his book ; and it may be doubted, whether 
they ire'soth as can id ways mislead the reader. Upou a 
aeceod eotiiideratioii of those places where the Roman 
law is stated with most confidence, it will seem to be ra* 
ther alluded to for illustration and ornament, than adduced 
as an utithoriiy : though it is vinble that Bracton, with all 
his endeavours to give fofin and beauty to our own law^ 
by setting forth its native strei^th to advantage, did not 
refuse soeh helps as could be derived from other sources 
to improve and augment it. 

The valne set on this work, soon after ha publication, is 
evinced by the tr^tises of FUta and BriU^. These^two 
bm^s, the best productbns of die reign of Edward h 
who was an active eneourager of such undertakings for 
ifiEi]Nrovement of the law, are nothing more than appendages 
toJBraicton. The latter was mtended as an epitome of that 
nndior, and the tnerit of* the former is confined to the 
single offif^ of supplying some few articles that had been 
,Hmdied ligbdy by faks, with the addition^ of the statutes 
made since he wrote. In after-times he continued the 
gieat tl-easai« of our aneient jurii^rudence ; where ^ ru- 
dimevts erf the law were to be traced in their first forma- 
tion ; mhetb were to be* seen the origin and sento of certain 
notsotis and princii^s ; the reason of many roles of pro- 
perty^ and of praeuce, which h<Eid become obscure by the 
chaogfs qf times ; ^th ike canses Hkit led to the framing 

That gentleman's conceptions about the purity of the law of 
Enghind have seduced him into a very singalar theory. He lays it 
d^own, that Litileton^s Tenures exhibit the system introduced by Wil- 
iiaai «^ Cov^ifetqr in alR its genaifie parity ; tfatt this System fns oor- 
nipteS by a miicUire ^rom other poiitim in the vritiqgs 4if BtklMi, VIeta 
and GlanviUe^ but more particularly in those of Biactoo. Fall «f this 
preposterous idea, he has published an edition of Littleton with a com- 
mentary, and, to decide the point without more debate, has intitled it 
Ancianntt Loix dt$ Francoit. After this, the admirers of Bracton will not 
^fntebend mnch^m this determined enemy to his mptttatioB as aa Bn- 
^Usb lawyer. 
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of inauy ancient statutes, whkb would be UQiatelligibk 
vvithout the help of this author. Thus was Bracton de^ 
ser vedly looked up^ to, as the first source of legal know- 
ledge, even so low down as the days of lord Coke, who 
^eni$ to have made this author bis guide in all his eaquiries 
into the foundation of our law. 

The author of this work is usually styled Henry de 
Bracton; though he has passed, as fancy or mistake may 
have dictated^ by the names of Bryeton^ Britton^ Briton^ 
Breton (a). He is said to bave lived at die latter end of the 
reign of Henry IH. There is an internal ievidence that 
the book was written before the fifty-second year of this 
king; for it t^kes no notice of the writ of entry in the 
post, nor. of the regulations about distresses, attachments, 
guardiansrin socage, and other points, made by the statute 
of Marlbridge : and as he quotas a case in the. forty-sixth 
year of tliis king (6), it must follow that the book was writ** 
ten, or at least received the author's last hand, sometime 
between that and the fifty-second year. It is probable, 
that in mattery of fact the ,writer relied on his own expe- 
rience, or the infoanatlon of those he persoiudly knew 5 
foj he quotes no decision of a court, or opinion of a lawyer, 
but of this kitig's reign, though one of them is so early as 
the third yean It is said that Bracton was a judge*. ' 
Miscellaneous . 'The clergy continued to practise in the se- 
facts, cular courts, in the sajne manner as before. 
We find among the provincial and legatine constitutions of 
this reign, several injunctions to restrain them : tJec advo* 
cati sint clerici xiel sacerdotes, inforo secularly nisi Del pro- 
prias causds vclmiserabitium prosequanturic). But these, 
like those which forbid tbem accepting other secular em- 
ployments, wej;e not observed. It appears all dirough this 
reign, that many dignitaries of the church were justices in 
the courts at Westminster, and in the eyre (cQ; as bishops, 

(a) Dii. ad Flet. sect. % (b) Bract 159. (c) SpeUn^Conc* aano 1217* 
(rf) Dug. Or. Jut. 21. 
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abbotSy deanS; ranons, arch-deacons^ and the like. Not- 
withstanding the clergy were chosen to these stations for 
their learnings Bracton, speaking of some judges of his 
time, calls them insipientesy et minus doctos, qui cathedram 
Judicandi ascendunt antequam leges didicerint (a). 

In former times there bad been no particular domicil, or 
hbuse^ for the resort and education of practicers of the 
law. 'But it has generally been believed, that very soon 
after the bench was fixed at Westminster, the prao- 
ticers and officers of that court, as well as students of 
the law, began to settle in some place in London, most 
convenient for their studies, cotiference, and practice. 

The title of capitalis justitiariusy and of justitiarius 
Anglia, ceased in 5t Henry III. when the title first com- 
menced of capitalis justitiarius ad placita coram rege 
tenenda (J). 

The salary of the justices of the bench, in the twenty- 
third year of this king, was 20/. per ann. in the forty-third 
year, 40/. In the twenty-seventh year the chief baroii 
had 40 marks ; the othier barons 20 marks ; and in Ihe 
forty-ninth year, 40L per qhh. The justices coram rege 
had in 43 Henry III. 40^. per ann. The chief of the 
bench had, in the forty-third year -of this king, 100 
marks per ann. and next year another chief fil the same 
court had 100/. But the chief of the court coram rege 
had only 100 taaxknper ann. (c)« 

(a) Bract. 1. (6) Dug. Or. Jur. 38. (c) Ibid. 104. 
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CHAP. IX. 
EDWAHD I. 

SMutum Wallia — Ordinatio pro Statu Hibernia-^Con^ 

Jirmaiions of the .Chart ers-^De Tallagio non Conce^ 

dendo^^Ordinatio Foresta — Of Wreck — JVards^Of 

Aids-. — Distresses — Assises — Of Attaints — Vouching to 

Warranty — Attachment — Of Rape — Extortion ofOf- 

. "ficers — Spreaders of false Reports — Ofreplevyif^Pti" 
soners — Of Clergy — Peine forte et dure — The Office of 
Coroners — Warranty of Tenant per Legemj Anglia^^ 
Waster^ Feigned Recoveries — Homicide se defendendo 
— Statute of Mortmain — Statute of Acton Burnelh 

vV £ ^ttrter n<m upon a period, when the law made a 
very great diid suddeo a<jkancemeiit. It is generally 
ttgreed that this is, in oa small degree, to be asdrib- 
«d to the wtsdom and activity of ihe prince on (lie 
throne, svh6 through his whole reign, and indeed witimi 
the first thirteen years of it, laboured more than any of 
his predecessors to improve our judieiai polity ia all its 
parts. So successful were Us endeavours, and so perma- 
nent have been their effects, that Edward I. has obtained 
with posterity the distinguished title of the English 
Justinian. 

. Sir Matthew Hale is very full and sigmficani* in the 
eulogium he bestows on this monarch. ^ It appears^ 
^'says be, that the very- scheme, mould, and model of 
^' the common law, especially in relation to the adminbtra- 
^' tion of the common justice between party and party, as 
*' it was highly rectified, and set in a much better light 
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^* and Ofdkf by this king than bis predecesion left it to 
'^ him ; so in Si very great measure it was contioued the 
<' same in ail succeeding figes to this day ; so that the 
^' mairk or epocfaa vft are to take for the true stating of 
*^ the law of England, what it is,, is to be considered, 
^* stated^ and estimated, from what it was nhen this king 
*' left it(a}.^ The justness of this representation will be 
teen in the sequel. 

The reader who has gone through the last reign, is suf^ - 
ficiently apprized of the then state of the law, to compre* 
faeud die effect of the nunierous alterations which it will 
receive in this* These alterations were principally made 
by parliamentary interposi^um. The statutes of this reign 
present a new scene to the reader, very different from 
that which he has passed in the preceding* We come 
BOW to a series of l^slative acts, which, in all periods of 
bie law, have been considered as constituting a necessary, 
yet difficidt branch of study. These furnish an immediate 
occasion to s^ply great part of the detail of ancient law 
that iuis just been delivered ; and as the design aoid efiecl 
of them will be more easily aiid more natttfaiiy .compre- 
hended after this preparation, it k trusted ;the ..reader wiU 
leel himself amply rewarded for the trouble and time 
which he has already bestowed on die history of the. hmtr. 
We shall e&plain these statutes as n^rly in the order m 
which they were passed, as the nature of the subject wiU 
Udmft. 

The statutes of this reign may be divided into such as 
relate to the rights of things^ the administration of justice 
in general, and such as were of a politicarnature, sind eon- 
cemed objects of very high national importance. We shall 
apeak of these latter first ; and ^U then be at liberty to 
consider the others more at leisure. 

Of those which are of a political kind, the statutum 
WallinR, 12 £d. I. presents itself first; being a sort of coat- 
ee) Hale'9 n\iU Com. I^w, 163. 
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stitittion for tlwt principality, which was thereby in a 
great measure put on the foot of England, with respect 
to its laws and the administration of justice. Of a similar 
nature, though confined to a few articles of reform, is the 
ordinatio pro statu Hibernia^ 17 Ed. I. which gives some 
directions for better ordering the administration of justice 
in that country. These two statutes, particulaily the for- 
mer, are monuments of this king's wisdom in planning 
schemes of juridical improvement for every part of his 
dominions. 

Such of the Britons as had fled from the Saxon inva* 
Bion into Wales, preserved there, together with their lan- 
guage, and the blood^royal of their kings, their ancient 
laws and government. The descendants of Cadwallader 
are said to have governed in that country during all the 
Saxon timeis. When William the Conqueror establi^ed - 
himself in England, three princes, descended from that 
ancient British king, reigned over Wales, then divided ioto 
three sovereignties; and kept poss6sl»ion of their respective 
dominions in defiance of the Conqueror and his successors. 
The way in which our kings carried on war with this peo* 
pie, was to make a grant to certain great lords, Qf such 
countries in -Wales as they could win from the fVelckmefu 
Many great lordships were by this policy conquered ; 
atid the lords held them to them and their heirs of the 
king3 of England, as lands purchased by conquest. Such 
was the origin of Lords Marchers^ who assumed every 
authority and prerogative that was necessary for tKe diie 
execution of the laws within their respective' lordships. 
These new establishments had a tendency to ititroduee the 
English law ; which was either mixed ,with the Welch, or 
prevailed in certain places, and with respect to certain peiv 
sons, in its pure state. In some lordships, in consequence 
of the singular mixture and mutual toleration of laws last 
mentioned, t;he English and Welch resorted to separate 
?nd distinct courts of judicature. 
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The lords marchers increased in number, till Llewelyn 
•ap GrySjdh, the last prince of Wales, \ras slain in the 
eleventh year of this king. Upon this event Edward took 
the principality into his hands, and gave it to his son, after- 
wards Edward II. Since that time no more lordships 
marchers were erected^ the Welch, in general, submitting 
themselves to the kings of England. Edward soon held 
a parliament at Ruthlan Castle, and there brought forward 
the following statute, for appointing a juridical establish- 
ment in Wales similar to that in England (a). 

The statutum Wnllia begins .the arrange- statutiim 
ments it is about to make, by stating what was ^«''»«- 
conceived to be the political condition of that country at 
the time. It says, that Wales with its inhabitants had 
hitherto been subject to the king jure feudali; but that 
sow, by the Divine Providence, it had fallen inpropriefatis 
dominium, and Was annexed and united to the crown of 
England as a part of the same body. The king therefore, 
wishing that the people inhabiting Snaudon,et alias terras 
nostras inpartibus Hits (for to such it was confjined, and 
did not extend to all Wales, as it is now called), who had 
submitted themselves to the king de alto et basso, should 
be governed by certain laws as the rest of his dominions^ 
had caused the laws and customs of that country to be re- 
hearsed before himself and his nobles. S«»me of these, by 
the advice and counsel of his nobles, were abolished ; some 
^ere permitted to remain ; some were altered, and other 
new ones were ordained : this alteration and modification 
of the Welch law was as follows : 

First; respecting the magistrates and officers of justice 

it was ordained; that die justitiarius de Snainlon should 

. have the keeping of the king'» peace there and in the parts 

adjacent, and should administer justice according to tlie 

Jung's writs, hereafter to be mentioned. Further, that 

(«) Vid, Peun. Tour in Wales, vol. II. appendix. 


©S EI>WAllD L CHAP, IX. 

ihere diould be sheriffs, coroners^ and bailiffs of rom- 
luotes in Snaudon and the parts adjacent ; diat diere 
should be a sheriff in Anglesey ^ one in Carnarvon, one in 
Mtrioneth, aud one in FlitU; the jurisdiction of wliich 
last was to extend to the town of Chester; and he was^ 
for thft future, to be attendant on the lying's justitiarius 
oi Chester (which officei* of justice of Oiester is mentioned 
as existing in the former reign) (^i), and should be answer* 
able for issues at the exchequer of Chester. Coroners 
' were in future to be elected in these counties ^y the 
king's writ, inseiled in the statute for that purpose ; 
bailiffs of commotes were to be appointed ; and they are 
thereby enjoined to do their duty, as directed by the 
justitiarius and the sheriff. Bei^des the above" sheriffs, 
who »were appointed for Snaudon and the parts adjacent, 
the statute directs, that ^re should be a sheiiff in Car- 
martheii, and another in Cardigan and Lan^der,. t^- 
gether with coroners and bailiffs of commotes, as in the 
former. ' 

The gheriff was to hold his county from month to 
^month ; but his tourn only twice a«year, that is, after 
Michaelmas and Easter. In his county he was to bold 
pXesL of the following actions, with or without a writ : of 
trespasses against die king's peace; of the caption or 
detention of cattle, or de vetko namio; of debt, and 
other breaches of contract. At his county court, he, to- 
gether with the coroners, was to receive all presentments 
of felonies and other offences that had happened since 
the last county ; when Waleschery {b\ in case of death,, 
was tp be presented, the prtssentme^t enrolled, and the 
offenders prosecuted to outlawry, the same as in England : 
the same in appeals de plagd, mayjiem, rape, burning, 
and robbery^ 

All persons residing within the commote were to atfeod 
at the tourn, except religious m^n, clerks, and women* 

(*) St. d€ Scac, 51 Hen» HI. sect. 5, (4) Vid. ant 23. of Engleschery. 
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The sheriff was then to enquire, by the oath of twclye dis- 
creet and lawful men^ concerning the capitula corona ; 
which are inserted in the statute, and are the same, except 
some local matters, with those delivered to the justices iti- 
nerant in England : the jurors were next charged to ma]|:e 
presentment of offenders, in the manner as has already 
been described in the proceedings of the eyre (a). 

As to the coroners, it was ordained, that there should 
be one at least in every commote, who should be chosen 
in pleno comitatu by the usual writ, and be sworn before 
the sheriff to be faithful to the king, and disicharge the of«- 
fice of a coroner with fidelity. Then the manner of hold*- 
ing in<}uisitions super visum corporit, and other parts of his 
office, in taking. "Appeals, abjurations, and the like, ure 
described in the same way as the office of coroaer in Eng<*- 
land(i). 

After this account of officers, and their duty, there fol>< 
low forms of the most common original writs for the use 
of the inhabitant of Wales; namely, a writ of novel dis« 
seisin of freehold, of disseisin of pasture, a writ of nuisance^ 
and of mortauncestor ; a writ, or commission, appointing 
a justice and certain associates, whom he should chuse, ao 
AssisAS nova disseisina et mortis antecessoris capien-* 
'PAS; and another writ, directing the.sheriff to cause all suck 
assise!^ to come coram nostra justitiariOy which was th^ 
return in the above original writs. It was directed, diat 
co-heirs, or any who could not properly, have a writ' of 
Diortauacestor, should have a writ of that kind in suo casu^ 
adapted to their case; by which, probably, was meant a 
writ Je cofisanguinitate. Next follows a form o(praeip$ 
quid reddat, 8^c. quid ei deforc^at, for cases both of right 
and possession* This writ, like the former, was to.be re^ 
turnable coram justitiario nostro ; but it might also behad 
coram jusiitiariis in banco. After this there is a writ of 

(a)Vid.ant,4. (*) Tid. ant. li. 
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slower unde nikilj a writ of debt, niid a wf it of die same 
nature in the deti»^, instead of debet ; ^hich bas sioce 
been called a writ of detinue. This is remarkable for be- 
ing the first mention of scusb a writ. Writs of debt were 
not to be coram justitiario, if for a sum under forty shil- 
lings ; bat sucb sanll sums were to be si:^ for in the couor 
tj court, and in commotes. In case a f^Iaint^ chose to 
sue in (be county, the form of njusticies is given by the 
statute ; such suits ought be removed^ hy poae, eoramjus^ 
titiario. To these succeed, a writ of coTesant/ wiih a jus^ 
ticies and pone ; a writ for appointing aa attorn^ ; a writ 
decoronaif»redigeado. 

When the statute has given aH ^lese writs, it goes through 
ihe proceedings in each, much in the way in which those 
-actions were conducted in England ; oaly in the allegations 
of the parties, it waa recommended, that the rigour of 
-Ipractace, which declared, ^ui cadit2t syllaiJ, caditi totd 
tansd, should not be tolers^ed. Among others, it sets forth 
^e form of proceeding in trespass, but4oea not give any 
form of a writ. 

: Some alteratioiis and regulations were made concerning 
propenty^ , It had not been the custom in Wales for wo* 
men to have a title to dower ; but now it was declared^ 
Aat in future they should have dower. Infaeritances that 
Itodiieen partible among the heirs, time out of mind^ were 
to continue in tiie same manner as had been before used ; 
only bastards were no l<M)ger to be allowed to inherit. 
Women, being coheiresses, were in future to h^ve their 
equal duires of the inheritance, though contrary to the for- 
mer custom of Wales. The people of Wales had express- 
ly prayed that the following regulations might be esta« 
felished : firsts that the truth of a fact might 4»e enquired * 
of by^gitod and (lawful men of the vicinage, chosen by tbf 
ionseut of parties : secondly^.that in all actions for move- 
ables, as upon contracts^ debts, suretyships, covenants, tres- 
passes, chattels, and 4ie like, they might still retain the 
Welch usage; which was, that when a matter could be^ 
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provedper audiepteset videjitesy and a plainti^ had brought 
witnesses 90 qualified^ whose te^timopy CQuld be depended 
on; to proTe his declaration, he sl^ould recover his d^ 
ipand against the ftdverse party ; and in cases where there 
could not be a "proof per audientes ef videntes, that th^ 
defendant should be put to purge himself with a greater p|* 
less number, according to the quantity and quality of thf 
thing or fact : thirdly, tliat in thefts, if a perso/i was tajce^ 
with tlie thing in his hand, he should not be suffered to 
purge himsef, but be judged pro convicto: all which wer^ 
granted, except onl^ in cases of theft, burning, murde^ 
homicide, and manifest and notorious robberies, in w}>icb 
t^e order of the law of England waj to be .observed. 

This is the whole of the statutum Wallia; which coja- 
cludes with a reservation to tlie kiqg of a power to inter- 
pret, add to, or diminish ix as he«ple^ed> and thought if, 
exjp^dient for thei good of the country. After this follows, 
in cujus rei testimotiium sigillumf Ifc* The king affiled 
j()is s^al, and so executed it rather in th^ form of a chartei^ 
than an ^t of parliament. Thus was the judicial polity 
9/ the principality settled in the form in which it continu^ 
till the reign of Henry VIII. when some fuithei* steps were 
t^n for uniting it more closely with England, by a fuller 
l^rtieipatioxi of our laws. 

Tl?e ordinatiopro statu ffibe^rnia, 1 7 Ed. J. OrdingMo pro 
coatains^eight chapters of regulations in mat- *'"^" HUemvif, 
ters of a judicial jaature. It appears from this ^ct, thajt 
^he English jlaiK pi:evailed in Ireland with allits forinalities. 
\Ye £nd here mention of the king's \vrits, of assises of nor 
yel disseisin, of the king's justices, the chancery, exch^^- 
.5[uer, ani^ the like(a). The first chapter of this statute ofr 
4ains, that neither the king*s justiqe of Ireland, nor ^\f 
9ther o^cer, should purchase lands or ^en^ents within the 
limits of bis bailiwick, wiithout a Uqenc,e frpm ^hp king, un- 

(a) For ZaglisU statutes bindiP^ Ireland, vid. Harrit^s Jliiernica, part il. 
p.75tpl42,Jtc. 
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der pain of forfeiting such purchase to the king. No pur- 
veyance was to be made fay the king's justice of Irelaud, 
dr any other officer, but in cases of necessity; and then 
was to be by the advice oi the greater part of the coud- 
jtM in those parts, and by a writ awarded out of the chan- 
cery of Ireland, or out of the chancery of England, by the 
lying's order (a). They were likewise forbid to arrest ships 
of the king^s subjects who were ready to give security not 
W trade with enemies; and any officer of the king doing 
otherwise, was to satisfy the complainant in double da^ 
mages, and be punished by the king (6). The fees for the 
'king's ^eal, and those due to the marshal, were regulated (c)« 
The justice of Ireland was no longer to have power of par- 
doning for the death of a man, or other felony, but by the 
special command of the king(d). No officer was to re- 
ceive an original writ without the seal of Ireland ; nor was 
process to be made under any other seal, except only the 
^eal of the exchequer of Ireland, for matters peculiar to 
that court (e). Assises of novel disseisin were not to be 
adjourned or delayed by the writs or letters of the justice 
t)f Ireland, except only in the county where he was present, 
and during the time he should remain in that county (f). 
Confirmations '^^^ Other Statutes, which we have before 
of the charters, mentioned as of a political nature, relate to 
the observance of Magna Charta and the Charter of the 
Forest. During this reign several acts were passed for con- 
firming and strengthening these great pillars of the constitu- 
tion. In the 1 3th year of this reign, the king was intreated 
by the parliament to confirm all former charters of the kings 
his predecessors : a form of inspeximus and confirmation 
was accordingly agreed upon, not only to be prefixed to the 
Charter of Liberties, but also to charters pf donation to in- 
dividuals, as is to be seen in a public instrument, entitled. 
Forma ConcessionisetExemplificatianisChartarum^lS Ed. 
I. St. 6. Further, respecting ch;ir ters of donation, it was orr 

(a)Ch.3. (fc)Ch.3, (c)Ch.4,5. (rf)Ch,6, (e)Ch.r. (/JCh:%. 


daiDed^ thatsiliould a doubt arise* uf^n any articles thereiiii 
the matter should be argued befbW tlie treaisurer and ba» 
it>n8 of the exchequer, together with t^e* jijistices of both 
benches. •.-••. 

But, in Ae 25th year, there was a more sokstim cOn&rmar 
lion of the Gr^t Charter, in the statute called Cenfirma^ 
tiones Chartarum. This contains se^en chap^rs. • The 
first ordains, that the Charter of Liberties and.*6f,'the 
Forest should be kept in e^ery point ; and that they should 
be sent under the king's seal as well to the justices of' tl^^ 
forest as to others; to all sheriffs and oth^r officerifi. 
and to all the cities in the realnpi ; accompanied with a writ 
commanding diem to publish the said charters, and declare 
to the people that the king had cQufurmed them in every 
point. AU justices, sheriffs, mayors^ and otlier ministers^ 
were directed to aUcMw them when pleaded before them (a) ; 
vnd any judgment contrary thereto was to be null and 
void (i). The charters were likewise to be aent under the 
king's seal to all cathedral churches, there to l>e kept and 
read to the people twice a year (c). It was ordained, that 
all archbishops and bidiops should pronounce sentence of- 
excommunication against those, who by word, deed, or 
jcounsel, did any thing contrary thereto ; which curses were 
to be pronounced twice a-year; and if any bishop was 
l«nuss in doing this, he was to be comp^ed and distrained 
to do it by the archbishops of Canterbury and York (c^). 

Thus far provision was made not only for the observance 
t>ut likewise for the preservation of the charters. The re> 
maining three chapters of this, statute were to guard the 
subject against the levying of unlawful aids« The king 
bad, in the present parliament, obtained some aids and sub- 
sidies for maintaining a foreign war. Though these grants 
were with consent of parliament, they created some jealou- 
sies ; an idea having prevailed, that the subject was not 

(«) Ch. \. {h) Cbr«. (c) Cb. 8. id) Ch. ♦. 
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^bound to cdrrtribtite te^wwrds cstrrying oh tlA king's wars 

out of the r«iilfn. lif^^id, that on this dccasion Bdmn e«rl 

of Hereford an^^JEs^l^xy the high constable of England,, 

and Bigot earl'^ff Norfolk and Suffolk^ and marshal of 

JSngland; b^fng^'personages^ who> from th^ir office in the 

ktdg's arjnies, 'seemed called upon to interfere in such a 

trisi^/^pr^eitent^d a petition to the kmg this year in; behalf 

df.tiie'pbititnou^; in*conseqUence of which it was nowor-^ 

tilri^sM^ tU^t such aids^ taitcs, and prisen^ should not be 

. "ilftvhi iuto^ustota or precedent (a). FUrthir, the king 

-/-^ranted' for hiii and his heirs, 9B well' to archbishops) 

V lii^dps, abbots, priors, and other persons of holy cliurcH 

(l^'Ho bad been taxfed likewise in their bhurch-lands), as to 

9%th', b^rotis, and to ail the cotntnonslh^ of die land, thai 

' h^ would on no accoimt tiske such aids> tasks, nor prise*) 

tut by iheeommoff (mentofthe 'wht>lerealm{h)^ and for tlrt 

bottiHiOU benefit thereof, saving the ancient aids and prises 

^ue and acciistohied («); Mfaich meant, probably, the aids 

iat by fea^ of t^nur^ This is the first metitioii in th^ 

>tdfute-bi)ok of a renunciation of right to levy nloifey on 

tiie subject without consent of parHam^nt The^e%ad beeti 

H like declaratioh iu the charter of John.; btit we faaTe 

li«en thatit Has omittfed in that of Heiiry III. (d). Purthef^ 

1)^cause there \i2^ been a particular oUtcry i^ainsta tail 

of forty sottrf^ upou every sack of wool, it wai deeiareti^ 

this should not be again levitsd without the cotbmbn assent 

^d good- will of thi^ comtnonalty of the realm (e). ' . 

This st^tutie, beingMh the form of a chartlferj was seaM 
with ttae king's' gn^at ^eal, at Ghent, in Flatiders, oil 
.JfoV. by in the 25th year of his reign, as ^{Iptsars by a tmt, 
moranduni upon the roll. The form of excommutiicatioit 
j^ranou»ced by the arehbhihop of Canterbury dgainst th# 


(a) Ch. 5» (h) Par commun asscTit de tut l0 royaume* (c) Ch.'6, 
(/f) Vid. ant. vol. I. 209,210. (e) Cb. 7- ' 


breakers of i^ follows io the next public iastrutnint^ entU 
lieif^Senientia Domini R. archiq^iscopi super pranussiSf 
Mnt. 25 EcL L Btat. 2. The next notice of the two fhar^ 
lers of liberties is in die pneamble to the statute deJinUnis 
levatisj 27 Ed. L where the king refers to the former cob- 
;Brroations thereof, and solemnly ratifies then. 

In the aext year^ sometlung more was done for coy* 
Arming the charters. We find thiei^ Ihe ttatute of articuU 
super chartiu, 2S Ed. I. stat 3. This act complains, that 
the charters, notwithstanding ti^e sevend confirmations 
of them, were not observed; and this is attributed to there 
jbeing no certain penalty prescribed for the violators of-any 
points thereof. They are, therefore, again confirmed by 
4hi8 act ; and the following method was appcnnted for ei^ 
forcing the observabce of them, and for the punishment of 
offenders. The charters are directed to be delivered to 
every sheriff in England, under the king's seal, to be read 
four times a-yeer to the people in full county ; that is, at 
Ae next county after St. Michael, Christmas, Easter, and 
St. John. For the punidimg of offenders, the common*, 
flty were to chuse in every county court three able men (a)^ 
kmghts, or odier lawful, wise, and welUisposed penonsi 
who thonid be assigned and sworn justices, by the king's 
letters patent under the great seal, to hear and determine 
without aay other writ ,than their comniissiofi, such com* 
plaints as ^ould be made of those who offended in any 
point against the charters within the county, 9s well within 
Aanchises as without, and as well of the lunges officers out 
of dieir places, as of others. They were to hear such 
(Complaints from day to day, without admitting any of the 
fdelays which were allowed by the conimon law ; and to 
punish all those who were attainted of any trespass against 
the charters, by inaprisonment, ransom, or amercement, 

(a) Such is the term given hy the traaslator to Che words frodes homes j 
that is prud^ homme, from which them is formed an abitract word, frud* 
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sidcording to the trespass. The statute- expressly de^* 
clares, that tliis special proceeding shall only be in cases 
where there was no remedy before by the con;imoQ l^w* 
It was enacted, that if the three conimissioners could nol;* 
all aitendy two should be sufficient. The king's sheri^s 
and bailijffs were to-be attendant on these justices. Beside? 
these regulations for the observance of the two charters, 
several articles^ as the act calls them^ were enacted fof 
amendment of the law,^ not of less importance than th^ 
above provisions. These will be considered^in their proper 
place. 

The next public act Upon the subject of the ^harters^if 
the Ofdinatio Eoresta^ 33 Ed. I. stat. 5. containing som^ 
regulations about the purlieus of forests. In the next year^ 
k the famous statute de Tailagio non coneedendo, 34 Ed. I. 
stat.4.; and another (a) statute concerning the forest, called 
likewise Ordinatia Foresta* 

beTttUa^'non The Statute de Tailagio non concedendo, 
coHceikndo: W}^^ the CohfiriTiationes Chartarum, was oc- 
casioned by the question about levying money for car^ 
rying on foreign wars (b). . The king had required that 
every freeholder of 201. (c) per dnh. should attend him 
into Flanders, or pay him a compensation in liea there* 
of, to enable him to go to war, with the king of France, in 
behalf of Gi^ earl of Flanders. To this the constable 
Und marshal, who distinguished themsdvea on the fcH*« 
iner occasion, made an opposition, and, being supported by 
many, potent and steady adherents, they at length com^ 
pelled the king to ni;lke a similar declaration with thatm 
the Confirmatione$ CJtartarum, There was now more 
cause for murmuring than before ; for the king had, the last 
year, levied' a tallage on all cities, boroughs and towns. 


(«) 6tat. H. (I) Of ibis statute vid. Id sH. Exoh. vol. I. 762. 
<.c) This U the toJuc of a koight'^ fee by the statute de militihs^ in th(^ 
Hast' rei jtt, < , ' . " : . 
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"without lUsent of parliament : to quiethis cdmtiiQns,Aer^ 
fore^ as well as to satisfy his nobles, .the king consented ia 
Uie present statuUe to a. paidiamentary declaration about 
levying money. It was declaredj that no tallage qr ai<jl 
(^hich included those feudal aids that had been ex:cepted 
i|i the statute of Cofifirmationes Chartarum) should be 
imposed or levied by the king or Jiis heirs^ without th^ 
Tvill and assent of the arcbbish<^ps^ bi^hops^ earls, barons, 
l^uights, burgesaies, land other freemen of 1;he i^ommons of 
the realm (a). Nothing was to be taken by way oimale^ . 
t0ute{?i jtax before jneationed) for sacks of wool^&). Re* 
•specting pur^eyanoe, which svvas in the light of a very 
^vere .tas*, it was declared, as jit had been on other occfH 
^ons during this r«ign, tJiat no officer of the king should 
tiikeiuiy com, leatjier, cattle, or other goods, of any on^e, 
without the consent of the owner (c)« 

After these provisions concerning jtaxation, the follow- 
ing general declarations were made in favour of libertiep 
claimed by the subject^: That all men, both clergy and 
lay, should have, their laws, liberties, and free customs, as 
freely and fully as they ever were accustomed to enjoy 
ikiem(d) ; and if any thiiig was introduced by this, or any 
former law or custom, contrary 'thereto, it was declared 
null and void(e). There was at the same time a free 
pardon of the constable and marshal, and all their ad* 
heren.ts, who had refused to attend the king into Flan* 
ders (f). For the better observance of the charter,, it was 
directed, that all archbishops and bishops, forever, should 
read it in their cathedral churches, and openly pronounce 
a curse against all jthose, who violated it in any point. 
The king put bis seal to this statute, 'or rather charter, as 

(a) Ch. 1. ^ (6) Ch. 3. 

(c) Cb . 2. Vid. post. 28 Ed. I. stat. 3. c. 3- ^ 

fd) Ita Ubere et integre sieut eat aliquo tempore melius el pleniULs habere 
consueverunt, 

WC>4. rfJCh.5. 
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jd^ ttle l^ehbi$h6{ys dnd bishops^ who all voluntarily 
#frQre Id ^observe the tenure of it in all causes and articles, 
aecordiilg to the best of their power (a). Thus was the 
statute de Tdllttgi^ non xoncedendo sanctioned with the 
«oj|(^mties attending the several confirmations of the 
lehiarterft of liberties, as a security of equal importance 
5Vith ^ose great supports of bur free constitution. 
Ot^ifaai^ The Oi^inatio Foresta, passed in the same 
Fcreste* year, is usfaerdd \n with a preamble expressing, 
very feelingly, th^ king's compunction for the hardships 
sfilibred bj his subjects firom tlie forest laws. One great 
jcause of these wa^ the abase of indictments, which, in* 
stead of bei|)g presentment^ by the country, were dictated 
by one or two of the foresters ; upon which a^achments 
i^ued, and the parties were svbje^ted to all the penalties 
of law, though perhaps clearly innocent of any offence. 
These foresters, it seems, weri too numerous, and derived 
t^r whole subsistence from the plunder of the forest, in 
iAkig wood, tenisoU) and ^ like to tl^eir own use. To 
f«m«dy all Uiese mischiefs it was ordained as follows : 
FifrM, that all trespasses de viridi tt venati^ne should be 
presented by the foresters within whose bailiwick they 
<r«r« e^mmitted, at the next swainmote, before- the 
foresterS) Terd^rors, regardors, agistors, and other mini- 
sters of th^ foresr; that the truth should be there enquired 
of by tfab oatib lis well of l^nights, aa other good and law-:- 
fal nfteo, ktkd the presentment sealed with the seals of the 
t>tiBeeators, otherwise to be void(£); which regulation 
iiboiit the stab of the presentord, had be^n befoire made 
(as wall hm sheV^n hereafter) in regard to indictments at 
common law«^ If tiny of the aforesaid ministers hap- 
pened in the mean time to die, the justice of the forest 
was to put in odiers, that there might be a sufficient num* 
ber to makd.die presentment. Other officers w«re to-be 

(«)C3i.«. . (*)Ch.l. 
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appointed as before | only verdcrors were to b6 electa 
ixy the king's writ (a). None of the before-mentione^ 
ministers were to be put on assises, juries, or inquisitions 
out of the forest (ft), Afay ojficer who surcharged the 
forest, was to be removed from his place, and imprisoned 
at the dkcretion of .the justice of the forest: and at every 
swainmote inquisition was to be made of such surcbai^ea 
j»nd oppressions committed by the officer* of the forest (c). 
The justice of the forest was empowered, in the presence 
of the king's treasurer, to impose fines without waiting for 
Jhe eyte(d). These, with some regulations of a tenj* 
porarykifid, were all the alterations made in the systvm 
of forest law by this statute. 

These are all the acts which may be considered as of a 
political nature. The other statutes of this king relate 
to the common justice of the kingdom; the principal of 
ipirbicfa ire^ the statute of Westraindter 1, statute of Gloof 
cester, Westminster 2^^ Westminster 3d/ and Artkuii 
mper Cfiitrtas, It is to ^tusBe that Sir Matthew Hala 
chiefly alludes in what he says of the improvements made 
by tUs king in the administration of justice. By tliese^ 
many grievous and itupracticable parts of <mt law were 
corrected or removed, and others more apt and effectujkl 
substituted in their place, ^hich have stood ever since, 
i»corpora1^ ihto, and^ as it were^ a part of the common 
jaw. We shall now treat of these statutes in the (Mrder in 
whibh they were made^ 

Tke statute of Westlhtnster the first, (so called to diss- 
tingui^ it freni two subsequent statutes^ denoitiinata4 
likelrise from parliaments holden at WestnHbStef) is the 
&tsi in this reign, add is stat S £d* I. It contains fifty^ 
on«ii:hapters; and was ordained^ i^ys ^ general pream* 
<>Ie> '^ because the state of hdy church h&d beett evil 
^* kept, ^fid the pk*elates, ^nd Jrelsgious persons of the 

(a)Cli.t. (qCh.3. {t)Cb.4. «Ch. 6. 
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^ i^nd grieved many ways, and the people otherwise etxr 
^ treated than they ought to be ; the peace less kept, and 
^ laws less used, and offenders ieqs punished than they 
^' ought to be/* It provides, therefore, in the course of 
fifty diapt^rs, for the correction of many irregularities in 
the exercise of certain priv^eges and rights, and for the 
better administration of justice, bodi civil and criminal. 
The first chapter ordains (a) generally, that the peace of 
holy church and of the land be well kept and maintained 
io all points ; and that common right be done to all, as 
well poor as rich, without respect of persons. It then 
provides against an abuse which 4iad Iain very heavy upon 
religious houses and ecclesiastical dignities. Persons who 
iwere descended froni .the founders, and officers in public 
fimployments, used to claim the liberity of residing there 
pn their journeys, with board and lodgbg for themselves, 
servants, and hor9es ; liunting in their parks, and taking 
other liber^s without die consent, jmd generally much 
against the inclinations of the persons incroached upon. 
All such intrusions are forbid, under pain of jipe and im-- 
prisonment ; though this restraint, says the act, was not to 
withdraw the grace of hospitality ff om lJi09$ who needed 
it. 

Some points of tjie common law wejre re- 
cognised, and more firmly established* ,Coa- 
cerning wrecks of the sea, it is agreed, says the statute (6), 
that where a man, a dog, or a cat, escape alive o$iit of the 
afaip, such ship or barge> or any therein shall, not be ad- 
jlldged wreck (c) ; but the goods shall be saved and kept 
l>y view t>f the sheriff, coroner, or king's bailiff, and de- 
Jivered into the hands of such as are of the town where 
the goods were found : so that, if any within a year apd a 
day sued for them, and provVd them to be his, or his lord's 
or master's, and that they were lost while in his care, they 

(a)Ch.I. . (*)Ch.4. WVid-ant.?. 
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should be restored ; if not, they were to belong to the king, 
and to be seised by the sheriiF, coroners, and bailiffs^ and 
delivered to th6 inhabitants of the town» who should be 
answerable for thesis as wreck belonging to the king, 
before the justices : in like manner, where the wreck be- 
longed to any other person, ti breach of the above regula- 
tion was to be punished with imprisonment and fine, 

A provision \vas made to secure the freedom of all 
elections ; a more important object, perhap?, than it is 
eveA at this day ; fof, at that time, sheriffs, coroners, and 
other officers, who had great sway in the administration of 
justice, were all elected by the people. It was with a 
view to these, and not, pt'obably, to any representatives 
of the people, that this law referred : however, as it is in 
general words, it ifiay have a construction which will ex- 
tend it to elections that have been appointed since for 
any purpose vvhatever. Because elections ought to be free, 
says the act (a), theking commands, that no man by force of 
arms, nor by malice, or menacing, shall disturb any in 
making a free election. 

A restraint was put on purveyance (6) : constables 
and chatellains were not to make prises (that is> to purvey) 
on persons who were not of the town where the castle 
was : and further (c), if purveyors did not pay the money 
they received at the exchequer, as it was a great tnconve^ 
nience to the creditors of the Crown, and a slander of the 
king, the amount was to be levied of their lands and goods ; 
and if they had none, they were to be imprisoned. Another 
hardship on the public consisted of excessive tolls Je- 
manded, in some towns for the privilege of the market, in 
others.for murage, that is, for inclosing their town : both 
these were restricted, under forfeiture to the king of the 
franchbe so abused (^d). 

' , . ■ ' 

(«)Ch.5. (A)Ch.7. WCh.32. (iflCh.Sl. 
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Si!ich were the miscellaoeous articlies^ regi^dted by 
this statute^ that could not eauily be reduced to i\ny 
of the beads into n'hich the r/emainder of it will divide 
itself. Tliese are tenures and property, the administration 
of justice, and the criminal law. 

The services and fruits of tenure were an endless sub- 
ject of jealousy and contest in these times. We have al- 
ready 9een what was done in the last reign to ascertain 
these claims, and temper the inooi^ivepiencies resulting 

Wards thercfrom. llie heaviest of these were ward- 
ship and marriage ; and the following attempts 
were now made still further to regulate them. In the case 
of heirs being in ward tQ their lords (a), it was provided 
and dec^ared^ that Magna Charta should be observed (&), 
that their land should not be \vasted. All spiritual dignities 
were ^to be kept in like manner, without spoil or waste, 
during |,heir vacjincy. Of such heirs, who, being ip ward, 
married without consent of their guardians, before they were 
fourteen years old, it was declared^ that the statute of 
Merton should be observed (c) ; aad it was now further 
enacted (//), that those who married wij^hout consent of 
their guardians, ^fter they had past fourteen years, shpuld 
forfeit the double val^e of their marriage, $is directed by 
that act; and moreover, that the ravisher or detainer o£ 
jiuch ward should be answerable tp the guardian to thp 
full value of the marriag^e, for the trespass; siud majc^ 
amends abo to die kipg, as directed by the s^nieact. Next» 
^s to heirs female, th^t lords might npt prevent their 
.marrymg, jln prder tpjceep possesjsiQu. of their Iands,<k>v^ 
c^ained^ that after they had accompUshed the age of four- 
teen ye^rs, the lord should not kee|> their lauds .mpre than 
two years ^ and ^^f iu that ^^le the lord did not marry them^ 


(a) Cb. 21. (&) Namely, c. 4, 5, 6. Vid. ant. vol. 1. 296. 

(c) Nw«ly, c. f Vid. sat. vol, L 2Wl. (rf) Ch. 22. 
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tb«y were to have ah action to recover the iiiheiitance^ 
without giving any thin j; for wardship or marriage. BiMt^ 
OB the other haod^ if a f^i^le ward wilfuHy refused a roar- 
riage provided by her guardian, being such as would no^ 
disparage her, he was entitled to hold the inheritance til} 
nhe was twenty-one years old; and farther, till he ha4 
taken the value pf the marriage. ^ 

In protection of wards it was provide, by another- 
act<a), that if a guardian or chief lord infeoffed ai^y one 
of land that was the inheritance of a- child who was in 
"^ardy to the disherison of the heir, the heir^should recover. 
by assise of novel disseisip against the guardian a^d th^ 
tenant : and if the land was recovered, the seisin should 
be delivered by the justices to the next friend of the heir, 
to whom the inheritance pould not descend^ -who was to 
improve it for the use of the lieir, ami answer for the 
issues, when he came gf age. If the infant was carried 
^way, or any wise disturbed in pursuing the remedy here 
given, the assise m^ht be brought by his next friend* 
. Another burthen of tenure was, the aids de- Qf^^^^ 
manded by the lord pur f aire Jilche'CaJier,Vind 
purple m/urier* These had never been ascertained (&}; 
but. had b^n levied at the discretion of the lord, who 
sometimes exacted unreasonable supplies in this way, and 
those much oftener than was necessary. It was therefore 
declared (e), that, for the future, there should J^e taken of 
a knight's fee 20 shillings only ; and the same s^m for lan<j 
in socage of 10 pounds; and so in proportion. This was 
not to be levied for making the load's son akinight, till 'he 
was ftfteen years of age ; nor for the marriage of bis dai^h'o 
ter, till she was seven. If the father died before he had 
mairried his daug|hter,his executors were to be answerable 
out of his goods for the sum levied ; and should the goods 

(a)Ch.48. (i) Vid. «nt 10*, (c) Ch. 3S. 
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be insufficient, the heir was to be chiirged therewith. Thim 
far of the fruits of tenure, and of property in land. 

Next as to the administration of justice. Before w« 
consider such provisions as rekted to the discussion of 
causes, with the process and proceedings therein, we shall * 
first mention tho^ made for putting the special remedy by 
Distresses, ^^^^^''^^s on a foot of convenience and effect. The 
provisions made by the statute of Marlbridge 
^ere of an important nature ; and as they touched the^ mis- 
chief then mostly pretalent, it was above all things to be 
desired, that they should be enforced. The first statute 
of this reign is, in effect, nothing more than an injunction 
to observe it; for it says (a), that some persons take, and 
cause to be taken, beasts, and chase them out of the 
county, which is hereby forbid ; and if any offend against 
this injunction, they shall be fined as directed by the 
statute of Marlbridge (b) ; as shall those who take beasts 
wrongfully, and distrain out of;their fee; who shall, be- 
sides, be puiiished in proportion to the trespass. Thus 
this act is aconfirmation of the statute of Marlbridge ; with 
these differences : that statute Speaks only of distresses ; 
diis, of all takings: that prohibits '«// distresses; this, only 
distraining of beasts: that concerns those who tal^e; this 
extends to those who cause to be taken (c). 

The next statute on the subject of distresses goes much 
further towards removing this peculiar remedy from the 
hands of individuals, and submitting it to the officers of 
justice. It is provided (d)y that if any take the beasts of an- 
other, and cause them to be driven into a castle or fortress^ 
and there withhold them against gages and pledges, vvhere- 
upon they are solemnly demanded by the sheriff, or some 
other bailiff of the king ; the sheriff or bailiff, ^t the suit of 


(a) Ch. 16. • (6) Viz. cb. 4, S, and 15. Vid. ant. 67, 68, €9. 

(c) 2 Inst. 1^1. : (d)Ch. ir. 
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the plaintifF^ taking with them the power of the connty or 
bailiwick^ should endeavour to make plevin of the beasts 
taken ; and if, any obstruct theih, or there is no one be*- 
longing to the lord orHaker to give an answer, or make de* 
Uverance, he shall be warned of the matter ; and if he does 
not forthwith deliver the cattle, the king, for the trespass 
and despite, shall cause the castle or fortress to be beaten 
down, and no permijssion shall afterwards be given to re- 
build it., Th^ plaintiff shall be recompensed by the lord, 
or him that took the beast, in double damages, for all the 
los6 he sustained after the first demand made by the sheriff 
or bailiff: and if he that took the beasts has not wherewith, 
the lord shall make the recom pence upon th^ spot, at the 
time the sheriff or bailiff makes the deliverance. It was 
further greeted, that, in cases where the sheriff ought to 
deliver the king's writ to the bailiff of the lord of such 
castle or fortress, if th^ bailiff will not make deliverance, 
the sheriff (not waiting for a writ of non omittas, as heref 
^'•fbfore) shall do his office without further delay; .and not 
only where the writ of replevin is issued^ but also upon a 
plain t, as authorized by the statute of Marlbridge (a). The 
statute' says, if these violences were- committed in the 
inarches of Walesj, or any where else where the kingV writ 
junneth not, the king, who was sovereign lord over all^ 
should do right to those who complained ; a clauses vi^hich 
at once asserted the king's dominion over that country (£)^ 
and left the measure of its exercise at his discretion. 

The first object that draws our attention in considering 

^ the administration of justice, is the juriscHctiou of courts. 

Some provision wa^ made towards abolishing inconyenient 

customs, and regulating the order of hearing and deciding 

causes. 

A singular custom had prevailed in many cities, bo^- 
roughs, and towns cor|)orate, th^t if any person of one city, 

(«)tid.ant;69; 
{h) This was ^venor.eiglit years before the conquest of Wales, an4th« 
jnakingoftheitaftt/ttin;ra^.Vid.ant,94,95. -, - ". 
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society, or merchant-guild was indebtedto some one of an* 
other city, society^or raerchant-guildy and^if aoy other of that 
city, society, or merchant-guild came into the city, society^ 
or merchant-guild, where the creditor was, that the creditor 
might charge such foreigner with the debt of the other {a). It . 
. was this custom that occasioned the following statute (&)^ 
which enacts, that in no city, borough, town, market, or 
fair, should any fcfreigner be distraint for a debt, of which 
he was not the debtor or surety ; and such distress was ta 
be immediately delivered by the bailiff of the place, or the 
king's bailiiBf, and the offender to be grievously punishedr 
Therewas another instance, though not so singular as the 
formeif^ where these local jurisdictions exercised an atitfao- 
rity that required some correction. Great men, and others 
who had particular jurisdictions to hold plea of contracts^ 
covenants, and trespasses, when they were made or done 
within a certain precinct, would attach persons, who hap- 
pened to be within their franchises, by their goods, to answer 
m their courts of contracts, covenants, and trespasses, whicli 
had happened out of their franchise ^ pretending the sam^^ 
were transitory, and, as such, might be supposedtohe don^ 
within the franchise. This was greatly to the prejudice of 
the king's courts, and of the crown, which lost its fines 
and an^ercements ; and it brought great inconvenience oil 
the party, who was a Stranger, held nothing of the fran* 
chise, and was only passing through it. It was enacted 
therefore (c), that any one who shbuld cause a foreigner to 
be so attached, should recompense him in double damages. 
,Upon this act have been formed two writs : the one, in 
nature of a prohibition before the suit begun, commanding 
that the party should not be arrested contrary to tlie fond 
of this statute; the other, after the commencement of the 
suit, to recover the penalty of double damages^ and the 
goods distrained (d). 

While measures were taking to secure the king's courts 
in possession of the proper objects of their cognizance, it 
(a) rieU, Ub. % c. 56. 2 last, 204. Ifk) Ch, 23. (c) Ch. S5, 
(<^)Ee£^.99. 2 last. 330. 
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was necessary to facilitate the dispatch of caU8e« there^ as 
much as possible. There was room for regulation in this 
particular. The method of hearing causes in the superior 
court had become very preposterous and disorderly. Many 
times die judges, yielding to the importunity of great men, 
and others, especially in the late turbulent reigo, would 
put oflF'thebusiness of the day to some future time ; and aft 
that time, perhaps, hel&r some other matter appointed for k 
subsequent day : so that causes were delayed, parties disap- 
pointed, expences incurred; and after all, when the mat- 
ter was to be heard, the parties had neither advocate, wit- 
nesses, or any thing in readiness (a). To remedy this, it 
was provided and commanded, as the act says (6), by tlie 
ling, that the justices of the king's-bench, and of the 
bench at Westminster, should decide all pleas that stood 
for determination at one day, before any ne^ matter w^as 
arraigned, or new plea commenced the day following. 

Another impediment to the administration of justice 
arose from the canons of holy church, which forbad, under 
pain of. excommunication, that any man should be sivofn 
on the evangelists, or that any secular plea should be held 
at certain seasons.^ These are stated by Uritton to be as 
follows: from the Septuagesima to eight days after Easter ; 
from tl^e beginning of Advent to eight days after Epiphany j 
in the Ember-days ; the days of the great litanies j the 
Rogation^ays; the week of Pentecost; in the time of 
harvest or vintage, that is, fromjlhe feast of St. Margaret, 
13th July, until fifteen days after the feast of St. Michael 
the Archangel; and in the solemn feasts of the acts of the 
saints. All these times, says our author^ were allotted for 
prayer, to silence debate, to reconcile those that were a* 
strife, or to gather the fruits of the earth ; being ^orks 
efther of piety or charity (c). If these seasons are com- 
pared with the scheme of dies communes in baneo^ in the 
former reign (c?); ^^J ^^^ ^ found nearly to fill up sdl the 

(a)3hist.S56. (i)Cb. W. (e) Btittoo, c, S3. (<0 Vid. ant. 4S. 
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remainder of the year that was not occupied by the Terms, 
and, indeed, to incroach upon some of them. The circuits 
of the justices therefore, which, no doubt, were always 
held in the vacations, and sometimes part of a term, could 
hot, consistently with the canons, be held without a dis- 
pensation ; for which reason some of those seasons, that 
stood most in the way, were now broke in upon, Foras* 
much, says the act («), as it is great charity to do right to 
all men, at all time, when need shall be, it was provided, 
by the assent of all the prelates, that assises of novel dis^ 
seisin y mortauncestor, and darrein presentment, should.be 
taken in Advent,. Septuagesima (6), and heiity as well a^ 
Inquests (c). This general standing dispensation, of the 
canon in future was obtained of the bishops at the special 
instance of the king. 

The remedy by assise was extended by several 
statutes to cases where it before had no effect. 
One was, wnere escheators, sheriffs, and other bailiffs, 
under colour of their office, would seize into the king's 
hand the freeholds of individuals. The disseisee, in this 
case, had no remedy but to sue by petition to the king: 
but now it was enacted (rf), that he might either pursue the 
old course, or bring a writ of novel disseisin ; in which he 
should recover double damages, and the offipnder should 
be amerced to the king. A provision was made respecting 

WCb,5i. 
{b) If SepUagmma means here the same period as \n the passage just 
quoted from Britton, it must iaclude Lent} which therefore ueed not have 
been added, but ex abundanti catttelA, If that is not the sense, it can sig- 
nify only the Sunday, which seems an absurd provision. In Hk£ manneir 
Sudresme, which is t^e next virord in the original, either means from Qua- 
dragesima the first Sunday io Lent to the end of it, or the whole of L^ut 
from Ash-wednesday. In tUe year 1786, from Septuagesima Sunday 
to eight days after Easter, is from February \2 to April ^. The 
Quadragesima is on Mareh 5, and Lent ends April 9. Advent begins on 
36th November, and ends Hth January. 

, {c) The expression \n the statyte seems to convey, that inquests used tQ 
be taken before at those seasons. This mnst have been by a di^pensatioB. 
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^seisins^ which «eems to be merely an affirmance of the 
comtbon law (a). It is for that reason, probably, that the 
act says, it was provided and agreedj that if any one he at- 
tainted of disseisin, with robbery of goods, and it be found 
by the recognitors in an assise of novel dissebin, the judg- 
ment should be to recover his damages, as well of the 
goods as the freehold; and the disseisor should make fine^ 
apd, if present, be ordered to prison : and so was it to be 

, iq all cases of disseisin widi force and arms, though there 
was no robbery of gOods (fc). 

> In cases of disseisin^ if it happened either that the dissai-* 
see or disseisor died, leaving an heir within, age, and a writ 
oi entry sur disnisin was brought by the heir of the disseisor 
being within age, we have seen, that the practice was for 
the parol to demur, until the full age of each respectively (c). 
This occasioned great delays and contributed rather to con- 
firm the injury of the disseisor and wrong-doer. To correct 
this^ it was provided {d), that for the nonage of vtbe one 
party or the other, in the above cases, the writ should not 
be abated, nor the plea delayed; and if it came to a trial, 
and the verdict was against the heir of the disseisee, he 
should have a conviction, or attaint (as it was now more 
commonly called) of the king^s special grace^ without pay- 
ing any thing. So equitable did they think it to take care 
that the infant, who was by this act precipitated mto a con- 
test at law, to which. by the old practice he waa not liable^ 
should be protected by every legal means* The attaint, 
as it should seem, npt^eing a writ, that was granted of 

, eourse. 

Attaints had just before come under the con- >^. 
templation of the legislature ( e), when the first 
parliamentary provision was made respecting this peculiar 
and severe proceeding against jurors. ** Forasmuch, says 
^ diat statute, as certain persons of this realm doubt very 
^ little to make a false oath, whereby many people are dis- 

(-i)Vid.ant.voi;i.33i. (i) Cfa. 37. 

(0 Yid* ant. vol. 1. 469* (rf) Ch, 47, (f) Cfe» 38. 
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" herited/and lose Aeir right ; it is provided, (hat the king,* 
*^ of his q/^ce, shall from henceforth grant attaints uponin^ 
*' quests in plea of land, or of freehold, or of any thing 
^ touching freehold^ when it shall seem to him necessary." 
Many doubts have arisen upon this act. Some are of opi- 
nion^ that though an attaint did he upon a false verdict: 
given in a plea of land, "^et the king, sometimes, would not 
grant it without a special suit made to him; which pro- 
duced great delay, trouble, and ex pence. The reason of 
this difficulty in obtaining an attain^in a plea real, more 
th&n a plea personal, they say, was, that in the latter, the 
party grieved had no remedy but an attaint, which should 
therefore be of course ; but that in pleas r^al, he might re- 
sort to an action of a higher nature, and therefore- tliis ex- 
trJiordinary redress was not absolutely necessary. Other? 
have been of a contrary opinion ; namely, that an attaint 
did noC at common law lie in all pleas real ; and therefore 
^hia adt provides, that the king shall grant it ex officio^ that 
is,, ex metitajustitm {a). Upon the whole, it seems to b|^ 
the opinion of lord Coke (6), that an attaint lay at common 
law, both in pleas real and personal; and he foundS'that 
opinion, as he,snpp6ses,upon ancient writers and records. 
' However, it should seem, from the face of our statute- 
book, that this writ was not so general 2A is stated by that; 
learned author (c). For, to say nothing of the statute now 
j|;>ef6re ua, we find by. stat. 1 Ed. III. sect 6. that an at- 
taint was thereby granted in ^*wrU of tresspass ; and it is 
remarkable, that by stat. 5~ Ed. III. c 7. an attaint is 
granted as well in pleas of trespass without writ, as -by 
writ ; from which it looks extremely likely, that each of 
these was an enlargement of this remedy, which extended 

(fl) 2 Inst. 237. • '\ (3)2 Inst 130, , 

(«) Id coiiflrmatioo of th« statttte-bookrvid.Rot. P«rl. 18 Ed. 1. Petit, 
No. 93. Attaint denied. in trespass a and The MirroiT', where that writer 
complains of it as an abuse of the common law, that attaints did not lie 
in pleas personal as well as pleas real. This author, as is supposed, lived 
towards the dose of the reign of Edvrard XL just before' those acts of Ed« 
vard m. were made. Minrolr^ Cb. 5. -^ 
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119 fur&er tfaau the express words of the statutes would 
carry it. Thus might lord Coke's opinion be shaken, by 
merely looking into the statute-book ; but it is evident 
from the fofmer part of this History, that an attaint lay 
only against jurors in assises, when the assise was taketi 
in modum assisa, and not at all in other cases of freehold^ 
«or in any personal acfion whatsoerer. 

It is true that, from a passage in Bracton (a), we must 
conclude that the writ of attaint was not, even in these 
cases, obtained in the ordinary course of the chancery, if 
the party had suffered any time to elapse ; but that after a 
length of time the king was to be specially petitioned to 
allow it. Hov^e^rer, iit seems harsh to put any other con- 
struction upon this statute than the fgjlowing : that per« 
jury had grown sa common, it was become necessary to 
declare, that an attaint should be had not only in. an assise 
when taken in modum assisa, hut in all inquests in pleas 
of land or of freehold, or of any thing touching freehold. 

l£ it is necessary to draw any particular inference from 
Ae words de son office, perhaps the following may be as 
jiatural as that abovementionedi not that tlie king shall 
igrant these writ^ whenever applied for, ex meritojustitia 
(a seose which the words ex officio surely never bore in any 
writer of Latin^ whether good or bad), but that the king 
shall ex officio, without being sued and applied for, grant 
writs of attaint io m^e incjuiry of the perjury of jurors. 
This is the true sense of ex officio^ and this construction 
is supporl3ed not only by the earnestness with which the 
statute complains of the crime, but by the words annexed 
-to the grant of this new power to the king, when it shall 
seem to him necessary. . - 

We have seen {b) that the champion ip a writ of right 
was to 9we%rdevisik efaudit& propria, or that of his father; 
but tilings were so altered, that we find a statute made in 

(*) yid. ant, Yol. 1. 370, (b) Vid. aat vol, I. 429. 
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this parliament (a) to the following effect: '* Because it 
'^seldom happened, but that the champion of the de-» 
'* mandant is forsworn, in, that he sweareth that he oc 
'< his father saw the seisin of his lord or his ancestor, and 
'* his father commanded him to deraign that right ;" it is* 
provided, that henceforth the champion of the demandant 
bhall not be compelled so to swear. But the old^oath in 
other points was to be observed. 

Several provisions were enacted to facilitate the course^ 
of proceeding and proicess in actions. In a vn-it of dower 
ttnde nifiit kabet, the old plea of the tenant, whereby it 
used to be objected tHaf she had received hier dower of 
another man' before the writ purchased, was ^ taken 
av^y(fc); unless the tenant could shew that she had* 
received part of her dower of himself, ana in the same 
town, before thie writ purchased. 

Vouching to Vouching to warrianty and caisting ^ssoins^ 
warranty. ^ere put Under some wholesome restrictions.' 
'f hese indulgencies had been too much abused. In all 
real actions, the tenant was permitted to vouch any per^^ 
•son, though he or any of his ancestors never had any 
diiiig in the land wfadrebf he might infeoff the tenant, o^. 
any of his ancestors. Again, the person vouched might 
in like manner vouch another; and when we consider that 
upbn eveiy summons ad warmntizandum, there must be a 
lapse of several months before a return of the writ could 
be had, the delay was infinite; while every voucher per- 
traps was false. To remedy this, it was provided as fol- 
lows (c)': First, as! to writs of possession, as those of 
mortauncestor, cosi?iage, of aiel (a writ in nature of a 
mprtauncestor) (d), nuph" obiit (for iso they now called a 
Writ de proparie)y of intrusion; and other similar writs; if 
the tenant vouched to 'warranty, and the demandant 

is i ■' '. ■ .- . , ' 

((»)Ch.41. . (5)Ch.49. (c)Ch.40. 

' (dj Vid. ant. Vol. 1. 363. ' 
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counterpleaded it, and averred by assise or by tbe country,- 
or otherwise, as the court should award, that the tenant 
pr his ance^or, whose heir he was, was the first that 
entered after the death of him of whose seisin he de^ 
panded the land ^ then the averment of the demandant 
sbonid be received, if the tenant would abide thereoti: 
9ud if not, and he had not his^ vouchee ready to enter 
immediately into the warranty, he should be coinpelled 
to sfnswer over ; 3aving to the demandant such exception 
against the vouchee, if he would vouch over, as he had 
against the first tenant. > 

Moreover it was provided, that in writs of entry which . 
made n^eotion of degrees, none' were to vouch out of the 
line there mentioned. As to writs which made no men- 
tion of degrees ; as the writ of entry in the post; those 
writs, says the statute, shall not have place, but where 
the other writs naming the degrees could not be main- 
tained (a). If the deraanduit would aver, that neither thc^ 
voi|chee nor his ancei|tor had ever seisin of the land or 
tenement demanded, nor fee qr service by the hands of hi^ 
tenant, or his ancestors, dnce the tinie of him on whose 
seisin the demandant deolared, until £he time the writ was 
purchased^ whereby he might have infeoffed the tenant 
or his ancestors; the statute directs this counterplea 
should be allowed in the bcfore^mentioned writs of pos- 
session, as well as in a writ of right* After all these 
checks upon vouching, the statute, notwithstanding, has a 
saving for tenants, wKo, though ousted of their voucher 
by the counterpleas above-mentioned, yet^ might, perhaps, 
Feiilly have a charter of warranty: as if a person, who-* 
neither himiseif.nor any of his ancestors ever had any thing 
in the land, released to the tenant with warranty; and a 
writ was brought against the tenant, and he vouched the 
releasor, and the demandant couuterplQaded the voucher 

• i ■• • ; ........ . . ,. r 

ftt)Vid.aut.7;2, 
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«nd€r tbis statute, namely, that neither he nor his ancestors 
ever had any seising then the tenant was ousted of his 
voiicber; but joet, by the saying here made, he was to 
^ have bis rem^edy ove^ by a writ of warrantiachart{i^{a). 
Essoins were a^ gr^t 4 grievance ki judicial prooeedn 
^gs^ as vouching to warranty* To limit these also, it 
was prQvidedj(6), tliat because in writs of assise, attaint, 
andjzuisv/ir^/Ti, for so the assha utrum was now called 
(where tl^ jurors, beijag returned the^first day, suffered 
ttiost by delays), ^fae jurors bad' been troubled by reason 
of the essoins .of tenants ; therefore, a£te^ Jthe tenant had 
• once appeared in court, he\sIioUld be no ipore essoined^ 
unless he \yould ma^e hi^ attorney tp sue for hiin; and if 
not, it was enacted, that the assise or jury (c) should be 
,taken by default. 

There was an instance in which the 4elay of essoins 
.was cajijed to an infinite length : that was, wheTiS there 
was an essoiniQg dmul et vicissim, or as .it was now called^ 
p fourcker by essoin; as wKeb a pracipe was brought 
agaitist two or more tenants, and after each had had one 
essoin, ij^hich wa^ by law dae-to them, they further delayed 
the demandant by alternately suocessiye essoin^. As for 
instance, a precipe i? brought against jf. and B.., ,ji» ib 
essoined, and B, appearS; and hath idem dies giv,en him ; 
. ^t which day A. appears, buj; JB. casts an essoin: at the 
dies datus A* is essoined again, and jB. appears; and so 
alteroately : this was called/otf rcAer, that is, to divide ; 
because they divide themselves, in delay gf the demandaat 
by essoins and appearances, interchangeably fi2^. The 
^excess to which this practice was now cairied, had crept 
in since the time of Bracton; or at least it was dis* 
eountenanced by that author; for he lays it down e^- 

(a) 2 Inst. 240,245. (i) Ch. 42. 

(c) Vasme ou lajuree, to comprehend the two characters the rCGOgoli 
tors might by possibility appear in at the trial. 

{dj 8 Inst. 250* - ^ 


pressly^ tfiat an essoin, in su<^h case, should not be al- 
l(nved at every appearance, on accQunt of the infinite de- 
l?ij it would occasion («)• The statute n^ade to' remedy 
jthis abuse (6) recites^ that " forasmuch as demandants arc 
** often delayed, by reason that ipany parceners are te- 
/' nants, of ^hom none can be compelled to answer without 
/' the other; or the tenants may be jointly infeofFed, in 
'* Mrhich ca^e none may know his several .i^ht; and such ^ 
^ tenants often fourch by essoin, 90 that every one of 
" them has a several essoin^" it Acrefor-e enacts^ that fpr 
the future such tenants shall not have an essoin, but only 
Sit one day, as a sole tenant has ; so that they shall na 
morefourchy but haye only one essoin. 

Of all the various essoins, non^e put so effectual a stop 
to justice as that de ultra mare ; by which persons would 
essoin themselves, though they were really within the realn^ 
.the day of the summons. It was ordained (c), that this 
essoin should not always be allowed, if the demiandant 
.would challenge it, and be ready to aver that the tenant 
>vas in England the day of the summons, and three weeks 
.after ; but it should )be adjourned in this form : that, if 
the demandant was ready at a certain day, by averment of 
the country or otherwise, as the court should award, to 
prove that the tenant was within the four seas the day he 
was summoned, and three weeks after, so that he might 
be reasonably >yarned 'by. the summons, the essoin should 
be turned into a default (d)' * 

* Thus far of these obsolete parts of our ancient jurispru- 
dence ; w^hich we have ventured to treat so fully, that the 
history of bur law may be better understood, and the 
causes and effects upon which the changes of our juris- 
prudence have at different periods turned^ may be clearly 
distinguished. 

(a)yid. ant. vol. 1.410. (i)Ch: 43. (c)Ch.44. ^rf;Vid.»nt.TOl.I.404. 
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We have seen what tlie solennitas attachicmentorum wa3 
ip the Ijist reign (a). The great delay occasioned by thw 
tedioiisuess qf process niad.e it necessary to shorten it very 
considerably. This design was begun by the statute of MarU 
bridge, wliiph ordained, that the second attachment should 
be per meliores plegioSy and then should go the last or ' 
great distresa(6). Anblher step df this process was now taken 
off; for it was €%iaiiied(c), that should the tenant^or defend- 
a»t, after th^ first attachment returned, make default, imm^- 
diately the great distress should be awarded; aqd if the she- 
riff did not make sufficient return ther^f irpon a, pertain 
day, he should be amerced. If he returned, that he had done 
execution in due manner, and the issues were delivered to. 
the mainpernors, then he was commanded to return issues, 
^t another day, before thp justices. If the party came in 
at the day to save his default, he was to ba?e the. issues. , 
If he pame not, the king wa^ to }iave them ; th^t is^ the 
justices of the kii|g were to cause theni to be delivered tq 
the wardrobe ; tbe justices of the bench at Westminster 
>yere to deliver them to the exchequer ; the justices in eyre^ 
tp the sheriff of the county. \ ^ 

A new tifne of lin^it^tion was fixed in the follawing 
manner : In conveying a descent in a writ of right, it was 
enacted (rf), that none should presume to declaie of tfee 
seisi» of his ancestor beyond tl^e tim^ of king Richard ^ « 
^yhich has since been always construed tp mean the first 
day of that king^s reign. Writs of novel disseisin, and of 
. partition, commonly called tiuper obiit ywere to hayelimita- 
tion from the first voyage of Henry III. ipto Gascony, which 
was in the fifth year of hi$ reign (a period that had been fixed 
for assises of novel disseisin by the statute of Merton)(e) ; 


(a) Vid. ant vol. 1. 481, &c. (b) Vid. ant. i5, (c) Cb. 45. (d) Ch. 39, 
(e) For the limitations fixed by the statute ot Merton, vid. ant. vol. I» 
2^4. 1*01: the limitation of' trbe seisin in » writ «|f right, vid. ibid. 42T. 
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writs of mortatmcestor, of cosinage, of Aiel^ of entry, and de 
nativis, from the coronation of Henry HI. These con- 
tinued the periods of limitation till the reign of Henry VIII. 
M^hen the policy of measuring the time of limitation, for 
commencing actions, by u certain number of years, was 
adopted in the place of these fixed periods. The prohi- 
bition about beaupleader, made by the statute of Marl* 
bridge (a), was revived and enforfted (b). 

While these improvements were made in the practice 
of our civil courts^ the legislature provided for the due ad- 
ministration of the criminal law, by defining crimes, but 
more particularly by contriving modes of prevention and 
punishment. ^ 

It should seem, that sheriffs in their tourns, and lords 
in their leets, had exercised that part of their criminal juris- 
diction which related to escapes with too little discretion ; 
for it was enacted (c), that nothing be demanded, taken, 
or levied, by the sheriff, or by any other, for the escape of 
a thief or felon, until it be judged an escape by the jus- 
tices in eyre. 

- The crime of rape, which, in ancient times, had been 
felony, and punishable with death, had, in the last reign, 
been considered in a less heinous light, and punished only 
by certain mutilations, which were thought peculiarly 
adapted to the offence (rf). This species* of punishment 
continued till the legislature once more changed it. The 
king, says th>e statute (e), prohlbiteth, that none do ravish, 
nor take away by force, any maiden within age, neither 
with nor without her consent*; nor any wife or maiden of 
full age (that is, twelve years old, being the age of con- 
sent), nor any other woman, against her -will : and if any 
do, the king shall do common right, at his suit that will 
sue within forty days; anci^ those who* are found guilty shall 


(a) Vid. ant. 70. (b) Ch. 8. ' (c) Ch. 8. 

(d) Vid. ant. as. (e) Ch. 13. "■ 
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be punished ^ith two years impyisonment, and fine at the 
king's pleasure. If they have not whereof to make 
fine, the imprisonment shell be increased m proportion to' 
the enormity of the trespass. We shall* presently (a) see 
that this new penalty was changed by parliament to the 
old one of felony. * 

Trespasses (A) in parks and po^ds, whieh ti^ere thought 
not suiBciently punished by a compensation in damages^ 
only, were to be pmiished by imprisonment; and fine at the 
king's suit (c); and, says tjhe statute, if tame beasts or other 
thing in the park werc^'taken in the way of rdbbery, the 
common law shall be executed upon the offender, as upon 
one who had Committed open theft and robbery. 

Several laws werte made to guard against the miscon* 
duct and extortion of officers of courts, who, from their 
situation, were enabled to throw obstacles in the way of 
justice, and so confer favows, or work oppression, ^o an- 
swer their private views. A short mention of these provi- 
sions may not be unentertaining, as they tend to shew the 
difficulty under which the administration of justice labour- 
ed at that time. 

Extortion of We have before taken notice of a remedy 
offices. contrived for those who were disseised by es- 
cheators, sheriffs, and bailiffs, colore officii (d). It was now 
ordained, that no officers of the king, either by theniselves 
or any other, should maintain suits or matters depending 
yin court, to have a part or profit out of the thing in ques- 
tion, according to an agreement made between them, under 
penalty of being punished at the king's pleasure («). No 
sheriff, or other officer, was to take any reward for doing 
his office, but was to be content with the king's pay, under 

(a) Vid. post. Stat. Westm. 2. c. 34. 
{b) Vid. ant. vol. I. 2S&, where the ^reat lords wanted antbority to pu- 
nish such trespassers wUh a short hand j but the king refused to concur 
in a statute for that purpose. 

(c) Ch. »0. (rf) Vid. ant. 1X6. (e) Ch. «5. 


penalty of forfeiting doubk the «uin taken, and being like* 
¥056 puni^ed at the king's plteastu-e (a). One article c^ 
expence to th^ subject in the circuits was, delivering out 
the capitula cotontK.,^ which, it was ordained (b% should, for 
the future, be the privilege of the justices clerks only ^ an«t 
they were not to take more than two shillings of every 
hundred or town out of which a jury of iXvelre cw six ap- 
peared/ who were each to have a duplicate of the capitula. 
Prior to this statute, probably, not only the clerks of the 
justices, but of escheators and other ministers and officers 
that followed the eyre, used to write out these capitula \ and, 
most likely, reduced the value of a perquisite which, it was 
thought, should belong to the clerks of the justices (c). If 
a justice's clerk exceeded the sum here allowed, or any one 
6l«e took npon him to make out the capitula^ he was to pay 
thrice as much as he received, and lose his office for a year* 
It was also ordained {d\ that no clerk of die king, nor of 
any justice, should accept a presentation to a church, con* 
cerniiig which any plea was then depending in the king'9 
court, widiout special licence from the king, under pain Of 
the church being declared void, and of losing his office. At 
this tim^ many ecclesiastical persons were not only clerks i» 
the chancery, and other of the king's courts, but also stew- 
ards of the household to noblemen and other great men, 
and were therefore in situations to procure favour or dis« 
couragement in suits (e). It was further ordained, that ho ' , 
clerk of any justice or sherifif should take part in matters 
depending in the king's courts, noT commit any fraud 
whereby common right might be disturbed or delayed. 

There was great complaint that oncers, cryers who 
had an inheritance in their office, and the^ marshals of jus* 
tices in eyre, took Irioney of such as recovered seisin of land, 
or other thingf depending in suit; and that fines v^ere levied 

(a) Ch. 26. (h) Ch. 27. (c) 2 In|t. 2U, 

(d) Ch. 2S. [e) 2 Inst. 212.* 


ns EDWARD I. CHAP. tiA 

of jurors; towns, prisoners, and others attached upon 
pleas of th^crown ; which abuse was in a great measure 
owiDg to the excessive number of those officers. Several 
penalties were enacted to punish offences and extortions 
of this kind (a). 

During the late dissolute times, mafl*practices seem not 
to have b^en <:onfined to inferior offices, but to have run 
through all ranks of persons attendant upon courts. The 
following provision was occasioned, no doubt, by an expe- 
rience of this kind. It was ordained (A), that if any serjeant 
pleader (c)^or other, do or consent to any manner of deceit 
or collusion in the king's court, in order to deceive ihe 
court or party, he shall be imprisoned for a year and a day, 
and shall never after be permitted to plead in that court. 
If the offender should not be a pleader, besides tiie imprl* 
sonment, he was further to be punished at the king's plea- 
sure, according to the degree of the offence. 

We have an instance where corruption and cabal had 
got upon the bench of justice. It has been seen, that by 
the statute of Merton (rf), every free suitor of the county 
and otlier courts might nrake his attorney to do suit there 
for himr Under colour of this licence, two mischiefs en- 
sued : first, l^rrators, and maintainers of quarrels (e), were 
encouraged by the sheriff to become attornies, to make 
suit ; and accordingly, amongst the other suitors, to give 
judgment,' and sometimes, perhaps, take the lead in pro- 
nouncing judgment for, and in the name of, the other sui- 
tors : secondly, stewards of great lords, and others, who 
had no letters of attorney, at required by the statute, 
would do the like (f). These were the mischiefs intended to 
be removed by the following law (g), which ordained that no 
sheriff should suffer any barrators, or qiaintainers of suits 
in their county courts, nor permit either stewards of great 

(a) Ch. 30. (b) Ch. 29. {t) In the original Seijaunt countre. 

(rf) Viz, c. l-OKVid. ant. vol. I. ^65, (e) Qiterells may signify plaint?, suit^.] 

ffj 2 Inst.. 235. {gy Ch. 33. 


lords, or any other (onlesa be wa« attorney for his lord) 
to make, give, or .prondunce judgment, if be waa Jdot ap^ 
ciaUy soeoiBiiianded by all tbe suitors, and attohiies of 
jMlttors^ then preaenit io cosrt; and should any otie ae^ 
otherwise, the sheriff, as well as .the ofiender, wa» tobe 
grievously punished at the pleasure of the king* 

Thus far of offences against the admint- Spread^i of 
•tratioii of justicicu There remains oidy one feisewports. 
crime, which we shall first mention, before we speak of 
Ihe 'regulations made for thfe improvement 0S criminal 
judicature : thia i^ the spreading of falsd an^ slSbderoua 
reports. The cause of thii act is stilted in tbe pream« 
hk (o^): '^ Forasmuch as there ha^ve been oftentimes- 
'* found in the country dei^aera of taled, wWei^y &cord, 
** or ooeaaioB of discord, bath many timea arisen betweea 
*^ tbe ting and his people, or great men of the realm;'' 
aa had been lately experienced in the unsettled r^ign of 
Henry IIL; therefore it was commanded, that from 
henceforth no one be so hardy as to tell or puMi^b any 
false news o» tales, whereby discord, <mp occasion of dis^ 
cord or slander, may grow between the king and hit 
people, or the great men of the r^m ; and whoever does 
so, shall be taken and kept in prison until he has brought 
into court die first author of ifafe tale* This, from the na« 
ture of the iiaag^ became the. severest pumshment that- 
could well be devised^ as it might anunint to perpetual 
knpriaonment. 

Respecting the office of magistrates, it was provided 
an the foUowii^ manner* First, as to coroners* It 
aeons, that of late many mean and unfit persons had bem 
chosen into that ofiitce, though tbe proper ^ptaiification for 
jnick an officer waa thatof jprg^, legsdis, et sofiau. It 
iraa now ordained, that {b) sufficient men should beicfaosen 
coroners, of the most wise and discreet knights, who were 

(a) Ch. 34. . (6) Ch: 10/ • 
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best skilled and willing to attend their duty ; add such 
should lawfully attach and present pleas of the crown. It 
was further directed, that sheriffs should have eounter-roUs 
with the coroners, as well of appeals as of inquests^ of 
attachments, or of other things whidi belonged to that 
office; and no coroner was to take any fee for doing hia, 
office* The particular duties of this important office wei^e 
more particularly marked out by a subsequent (a) statute, 
.of which we shall take notice in its proper place.' 

It had been the practice for the common fines and 
amercements before justices in eyre to be assessed pro- 
miscuously by the sheriff, and, as the statute says, by bar- 
rators ; and upon those who were innocent, as well as upov 
the giiilty; idl wbich was transacted after the jusUces were 
gone. These fines were paid to the sheriff and barrators. 
To remedy this, it was provided (&), that henceforth, such' 
sums should be assessed in .the presence of the justices in 
eyre, before their departure, by the oaths of knights and 
other honest men, n]>on those who ought to pay ; and the 
justices were to cause -the sums to be put into estreats^ 
which -were to be delivered into the exchequer. 

The chapter of Magna Charta concerning the reason- 
ableness of amercements (c), was re-enacted in more^com-* 
prehensive terms : for whereas that provision says, liber 
HOMO nou amercietur^ Sfc, and so was confined to natu- 
ral persons, or, at furthest, to so/e bodies politic; this 
statute of Edward I. (d) extends it to cities, bareughs^wBLd 
towns. 

Because the method of .pursuing felons by fresh suit 
iKid not been so much attended to as formerly, and^^reat 
obstruction was occasioned thereto by franchises, an act 
was made to enforce this common-law prosecution. It is- 
directed (e), that all persons in general should be ready and 

(a) Stat 4 Ed. I. ft. 2. de officio cthvnatoris. {6) Ch. IS. 

(c) Ch. 14. VMl.ant. vo). I. 847. (rf) Ch. 6^ ' (#) Cb. 9. 
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appardledy at tile command and suinmons of the sheriff 
and cry of the country, to soe and arrest felons/ as well 
within franchMes as without. Those who neglected or re- 
fosedy were to be fined at the king's pleasure : and if de- 
fault was made by the lord of a franchise, he was to forfeit 
his franchise to the king ; if by a bailiff^ he \i as to be im- 
)>risoned two years. The sheriff^ coroner, or biiiliff, who 
shewed any favour to a felon, or concealed felonies com- 
mitted within his district, was to suffer a year's imprison- 
ment, and afterwards pay a grievous fine ; or, should he 
not have wherewith to pay, he was to suffer imprisonmeut 
for three years. 

Some laws were made for ordering of of replevying 
offenders, when taken. -It sometimes hap- P*"**^"*'*' 
pened,that persons committed for murder would sue out 
/the writ i2e odio et aHd, and, obtaining a favourable in- 
quest before the sheriff, would get themselves Replevied 
till the comihg of the justices in eyre. To prevent un- 
fair inquisitites in these cases^ it was ordained (a), that 
auch inqlietts should be taken by lawful men, chosen by 
oath (of whom two at least were to be knights), who had 
no affinity witfi the prisoner, nor were for any other reason 
to be suspected. 

But, in Urn article of replevying offenders, suspicion of 
favour and malice went further than the jurors ; for it is 
staled, in a statute which we are now going to mention, 
*' that sher^ and others who had the custody and impri- 
*' sonment of persons (6) chained with felony, used to let 
*' out such as were not properly replevisable, and- kept in 
^' prison such as were, }hat they might gain of th^ one 
*' party/ and grieve the other," For this reason, and be- 
cause it had not been hitherto particularly determined who 
were replevisable, and who not, except in the case of per- 
sons taken for the death of k man^ or by command of the- 


(fi) Ch. 11. Vid. ant hi. {p) Rettet defOanie. 
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kiBg; or of bis justices, or for die forett^it was dterefore 
expressly enacted (a) yUmt ofienders should, and ivhat 
shouM not be replevisable. First, tbe folkxwM^ peraoas 
were in no wise to be replevisable ; neither by the eoiQ- 
mon writ, that is, the writ de hondne rephgiandoy nor 
without writ, that is, ex qfficwy by the general discretion 
intrusted to sheriffs in this point ; namdy, persons out- 
lawed ; those who had abjured the realm \ provors \ those 
taken with the manor; those who had broken the king's 
prison; thieves openly defamed and kifown^ such as 
were appealed by provors, so long as tiue flroTOfs wenr 
living (if they were not of good name); s«K:b as were 
taken for house*buming fekmiously done, or for fiilse 
money, or for counterfeiting die king's seal ; peradiia ex- 
communicated who Were taken at tbe request of dm 
bisbop ; those taken for manifest offences, or for treissQti 
teucbmg the king^s person. The following persons inigbt 
be let out by sufllicieis^t surety ; but the sheriff was to take 
nothing for so doingy and was to be answerable tas them ; 
namely, those indicted <^ larceny by inquesta before she- 
riffs and bftitiff» by their office; those o^'liglrt suspi- 
cion; those taken for petly larceny diat lunouiited not 
to more than 12d. (^), if they were not guilty of some 
other larceny before ; those guilty of receipt of felons, 
or of commandment, or force, or oS aid in fekmy done.; 
those guilty of some trespass for irfiicii a man ought nisi 
to lose his life or limb; a man appealed h^ a pcovor, 
after the death of the provor, if h^e be no common tUe^ 
nor defamed. 

If tbe sheriff, or any other person who had the keeping 
of prisons, let a person to bail who was not replevisaUey he 
was to lose his office for ever, though he held it^in fee ; aad 

(«>Cb.X5. Vid.ant. 15. 
(&) Tbe distinction between greater and smaller thefts is mentioned 
only obscurely by Bracton. This is the first passage wbere tbe limit of 
petty lareeny n dtsCiuctly marked. \vi, tm^ 04. 
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skould it be tny inferior officer ^ho kad done to without 
Ibe m-yi of Us IomI, he was to suffer three yetf s imprison* 
Stent, and lo be fined ^t the king's pleasure. Again, if ^ 
anj detained a misoner^ who was replevisable, after he 
had <^Eered sufficient surety, he was to suffer a grievous 
amercement to the king ; but if he took any reward for 
ddivermg such a prisoner, he \i^s to pay double the sum 
to him^ and be at the king's mercy. 

In this manner was die law of bail in cnminal cases 
settled in the reign of Edward the First : liie same statute 
h»s been adopted in later times, as (a) the ride b^ .which 
justices of the peace are to govern themselves. 

Having spoken of such laws as wete made to bring of- 
£eiiders to justice^ it follows^ that we should teet of such 
•9 directed the manner of administering it. It had been 
the usage (contrary to the general law) in some counties 
in outlaw persons appealed {d) of command, force, aid, 
er receipt, before die person who was appealed of the 
principal fact was outlawed. To render the law uniform 
in fliis point; it was ordained (c), that none shoold be ap- 
pealed of conmiand, force, aid, or receipt, until the perscm 
afipealed of the feet was attainted ; nevertheless, die appel- 
lant was not therefore to delay commeiicing his appeid at^, 
die next county against the accessory, any more than 
against the principal ; only the exigent against him was to 
remain till the principal was srttainfed of the. fact by (mU 
btwiy, or otherwise. This statuta, though it speaks of 
appeals only, has been construed to extend loindictmeiHs. 

This ao^ount of the akecations made in our criminal * 
kuw shall be closed widi the two feUowii^ statutes ; one 
idating <Q the exemption cbtimed by the clergy; the other 
concerning a very singular part of our penal code called 
peine forte et- dure. 


C«) By Stat. 1 & 2 Pb. & M. & « fc 3 Ph. h Wf, 
ilf) Vid. ant. roJ. 1. 4J15. ^ (c) Oh. 14, 
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We have seen that the clergy had so fa[r es- 
c ergy. ^^bUshed the exentptioa of their persona from 
' corporal paioa, as for it to be laid down for law in the last 
reign, that a clerk taken for die death oC a man, or any 
other crime, and imprisoned, if demanded by the ordinary 
to be delivered over to the court Christian, should be im- 
mediately ddivered without any inquisition being taken (a). 
The pretence of the ecclesiastical court was, that the clerk, . 
so delivered^ should be put to make canonical (b) purgation^ 
and to establish his innocence, or stand convicted of the 
charge. . Whether this was constantly or fairly practised, 
seemed to be a matter of some doubt. 
' We shall now hear what was ordained by parliament 
on this point. It was -provided (c), tliat when a clerk was 
lak.n on a^ charge of felony (d), and was demanded by the 
ordinary, he should be delivered to him, according to the , 
privil^e of holy church, on such peril as usuislly belonged 
to it (by which probably purgation is meant), after, the 
Gustom used in former times; and the king now admonialH 
ed and enjoined the prelates, upon the faith they owed hira, 
and for the common profit and peace of the realm, that 
those who had been indicted of such offences by a solemn 
inquest of good and law Ad men in the king's court, shouid 
in no manner be delivered withoMt due purgation, so that 
the king might hdtre no need to provide any otherwise in 
this matter. 

Pane forte €t We now come to the statute which makes the 
f^tre, first mention of any thing like, what has since 

been called, the peine forte et dure ; a puuishment to be 
infiicted on such as refused toput themselves on a jury, to 
be tried' for the felouy of v^ich they were indicted. The 

(«) VLd. •nt 14. 
(&)-Canonical pargation was that by compurgators, and bad been re<r 
jiommended by the canons in lieu of that by ordeal, which, in the cano« 
Isir^ was called vulgar pargatioo. 

(.c)qh. 8, ' {d} fftt frit fur ret de/ehnie. 
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statute ordains (a), '' that notarioiu felons, and who art 
*^ opaoJy of evil name> add will n6t put themselves on in-* 
^'quests of felonies, with which diey may be charged be- 
^' fore the justices at the king's suit, $oient mys en la prisone 
^ forte et dure, shall have strong and hard imprisonment 
^^ eome ceux qui refusent etre a la ccmmum ley de la terre, 
^^ as diose who refuse to stand to the common law of the 
^' land. But this is not to be understood jof such prisoners 
'' as arte taken upon light suspicion/' Great difference of 
ofHnion has arisen upon this provision. Some have 
thought, that the punishment of peine forte et dure, was 
ordained first by this act; and that at the common law, a 
felop standing mute should, upon a nihil dicity be hanged, 
as the law is, at this day, in case of treason. Otiiers have 
holden, that at the common law, in favour of life, he should 
. neither have peine forte et dure, nor have judgment to be 
liaiijged, but be remanded to prison until he would answer* 
Lord Coke is of opinion, that ihe peine forte et dure was 
a penalty at common law, and not such a one as any judges 
could have framed upon the general direction of this act^ 
which only says, they are to be sent ^o prisone forte et dure; 
and that the words of this act were designed to refer to a 
subsisting species of: penance, which they sufficiently in- 
timated, though the particular mode of it was- not de- 
scribed (6). 

This provision is worthy of serions consideration. Tlie 
statute says,that^Aose whowillnotpui themselveB otiinqnest 
of felonies (c), shall be treated a$ thoee who refuH to stand 
to the common lawofthe land (d). The difference between 
these two ktQd»of refusal, is a difficulty that stands as much 
in need of explanation as the manner in which the latter 
were {mnished. 

Though this statute, from the form of its expression, 
does not seem to have introduced this penance, but rather 

(«}Ch.l2.(&) 3Initl78,179. (e) NetevoUentnuttreenen^uettedMfBbnin, . 
(d) Comt cfux ^i rffuuni chtM h ammuntltjf di ia ttnt^ 
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ipeaks of k m a thittg rfretcfy known } yet it do«8 Bot 
Appear, that it is tak^ notice of in any anctent^wnter^ 
record, or case, before the r^ign of this king. On the con* 
trary, some instances are to be f Qund in the preceding reign 
of persons 4HTs^ned for fdony standing mute^ m4o were, 
lieverdieless,. not put to their penance, font liad judgment 
io be banged* The |rt:actice in 5 Hen. liL was, it should 
seem, of llie following kind : If a prisoner stood wilAdly 
mute, a jury of twelve men was impaoneUed. If Aey 
found htm guilty, anotiber jury i>f twenty^ibur was. cboseo 
to exannne the verdict of die fosmer ; and if they were of 
Ihe same opinion, the sentence was for the priaoner to be 
hanged (a). It is true, there is no mention of auch.pro*' 
ceeding in Bracton ; nor doeethat author, at all, acquaint 
us with die method of treating peraoos wbo obstinateiy re« 
fused to Bttlmiit to a fair trial (6). 

It should seem, then, that this method of li'eatolig Moas 
who stood mute, was introduced spsne dme between the 
5 Hftt. UL (or even the time of Bracton) and the d Ed. I. , 
imd was not eBtabiished hj this act. That it was sttp<» 
, parted by some other sanclioa tfam this act, is pheiii from 
the con#taot practice, which haa allowed this penance Io 
bold in casus of appieal, tfapiugjh the apt onij speaka of tht 
king's suit; and those authors who wsote A^areest the tisne 
of which we are now speaking, such as Fleta, Butttoo, and 
Tb^ Mirror, mamion tfa« panance without refisning to this 
statute* . 

The nianner ia wbicb this pmu^ofi iadtecribed by Bri^ 
ton is as follows : *^ If tbey will, not put themselvns upon 
. ^' the country, let tbctfu be [Hit to ihsir penance (c) until 
*' they pray to do it; and let ibeir penance* be this: that 
** they be barefooted, ungirded, and barehsaded, in (heilr 
^^ coat only (d), in prison upon the base ground, conteaally, 

(a) This appears by tvro curious records io the notes upon Hale's P. C. 
vol. JL Sdfi« 
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*^ aigbt and day ; that tkey eat only bread made of barley 
*^ and bran; that^bey drink not dte day they eat^ nor eat -. 
*' the day they drink ; nor drink any thing but water the 
" day they do not eat; and that they be fastened down 
'* with irons (a)." In Fleta it is stated in a similar' way : 
Miorti tamen nan condemnabitury sed gaola committetut 
9ub dutti mho cmtodiendusy donee instructus petat inde 
9e legitimi acquietare; comidernAio verh erit talisy quid 
unk^ indumento indutus^ et discalc^utus, in nuda terriy 
quadrantaUm panem hordeacetim iantum pro dvobusdiebus 
kaieat ad victuniy non tmnen q$Ad quolibet die comedat, sed 
aitero tantum; nee quid singulis diebus bibat, sed die quo 
nontomederity aquam bibat tantum^ et hac diata omnibus 
LEGEM BEFUTANTiBus injungatur donee petant fjuod 
pri%u contempserint {b), 

Tke penance, staled by these two authors^ is a rigorons 
method of compelling tfaa criminal to undei^o a trial ; yet 
Tery different from the cruel way in whidh felons slanding 
mute were treated in after-times. The alterations this 
penance Heceived, aad the causes *that led to* such altei^ 
ttonsy will be considered in their proper place. 

If a conjecture may be hazarded upon a point that has ^ 

created mach debate, perhaps this statute may be consi* 
dered as auxiliary towards the estabiisfamenl of trials by 
jury, in preference to all o&ers then in use. It may be 
remembered, that Magna Charta{<:\ in declaring the pri- 
vilege every man shall have of b^ing fairly tried, mentions 
two modes; ^t per JiKlicium parimm su0pum, and tJhat 
per legem terrm; tiiere being methods of trial much more 
ancaent, as we have before 'seen, than that by jury (d) ; and 
mich as. therefore might more properly be called the /eji? 
terrm-y than the laler invention of trial per pares, it is ve-^ 
markable diat Fleta uses the like espression in this sense. 

. (a) Britt. c. 4. fol. 11.. (fr) Viet lib. I. c. 29. sect 33. 

(g) Viz. c. 29. Vid. ant vol. 1. 849. {d) Vid. ant vol. 1. 376, 948, 198, 195. ^ 
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After reciting at length the judgment of penance ; he adds, 
this is the course omm6te« legem refutaidibus^ with all 
those who refuse to be at the law, or common law ; and 
the particular case he there states as an instance in which 
that judgment should be passed, is of a criminal, who 
having said that he would defend himself per corpus vel 
per patriam, as the court should award, would not, as he 
ought by law to do, make a specific declaration by which 
of those modes he would be tried. This was therefore to 
be considered as putting himself upon no trial at ail, 
which was totally renouncing the decision of the law ; and 
consequently, by the old course recognised in this statute^ 
he was to be sentenced to the penance. 

To apply this^ to the statute before us. The trial by 
inquest had of late been encouraged, as we have seen in 
the last reign, and was in more esteem than the barbarous 
practice of the old jurisprudence; nor was there {iny object 
of judicial improvement that more deserved \hm counte* 
nance of a wise legislator than this mode of inquiry. We 
have seen that Bracton, in his account of the proceeding 
per famam patruE{a), says, that a person so indicted 
might make his purgation, or put himself upon the country. 
It does not appear from that passage, oor from any other 
part of that author, whether the country there meant, was 
the same which had indicted him, or some other: though 
it should rather seem, from the whole of his discourse on 
this subject, that a person indicted was to stand or fall by 
the verdict of that single jury, unless he made his purga* 
tiou. However, it should seem, that it was intended by 
the present statute to make an alteration in this point ; 
and that as a person appealed might put himself upon the 
country to prove his innocepce, so one-indicted should no 
longer make purgation, but should be conipelkd to put 

(«i)yid.«i>.33. 
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himself on an inquest of the country, to try the truth of 
the chargg brought against him by the indictors. 

If the statute is read with these sentiments, and a 
knowledge of these circumstances of the then state of 
criminal judicature, it will receive a new light, and appear 
in a point of view in which it never was before seen. It 
will then very plainly ordain, that persons charged or in« 
dieted of crimes who will not put themselves on inquests 
(that is, on the particular mode of trial which it is seen fit^ 
to encourage, as the more rational), shall be sent to prison, 
and treated with the s/ime severity as tliose who refuse to 
put themselves on the old method of inquiry, long used 
by the law of the land. The statute certainly reads as in- 
telligibly in this way as in any other, and perhaps more 
so ; and whether this sense of it is not strengthened by 
the ensuing history of the trial by jury, .will be for the 
reader to judge. One of the most remarkable changes in 
that proceeding, during this reign, was the invariable re- 
sort to a jury to try the incbctment, and deliver the prisoner 
of the charge thereby brought against him. 

Before we diuniss the statute of Westminster the first, 
the last chapter but one (a) deserves a slight nodce, aa4t 
discovers the caution observed in every thing that con- 
cerned the rights of the Crown, both in private instruments 
and acts of the legislature. '^ Forasmuch," says that 
act, ** as the king hath ordained all these things to the 
'* honour of God and holy church, and for the common- 
^ wealth, and for the remedy of ^uch as be grieved '" as 
he had condescended so far for the national benefit, ** he 
^ would not that^ at any other time, it should turn in pre- 
'^ jttdice of himself, or his <^rown; but that such right a» 
<< appertained to him should be saved in all points.'^ As 
the Tfidfit goes through the statutes of this reign, he wiU 

(m) Ch. 50. 
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find many reservatioiiB of the king's right eveo mom 
singular and emphatical than this. 

The next statute in this reign is 4 Ed. L st. 1« and is 
entitled, Extenta Manerii; being a sort of direction for 
making a survey, or terrier^ of a nvmor and all its ap* 
The office of pendagfls. This is followed by the stat. de 
coroners. Q^^,-^ Cofomd^rw, enumerating the duiies of 
that office more particalarly than they had been stated 
even by Bra€ton(a> It is directed by this statute^ that 
the coroner should go, upon the inforaiatioB of bailiffs^ or 
other honest men #f the country, to the places wfaere any 
were killed^ or suddenly dead, or wounded ; where houses 
were broken, or where treasure was Ibund; and should 
forthwith coounand four, fii^e, or six assessors of the next 
towns fo appear before him in ' such a jplace ; andthere 
be was to inquire, upon their oaths, wfaedier ^tbey knew 
where the person was killed, whether in a bouse, bed, 
tavern, or in company, and who that company were« He 
Was to imquire who were the principals and accessories } 
who were present, whether men or women, and of what 
age. Those that wer« found guiky by the in^^iiion in 
*lhis manner, were to be taken and delivered to the sheriff^ 
anji committed to gaol ; and those who were discovered, hot 
i)^ere not found guilty, were to be attached; ^t is, were to . 
give pledges to appear at the next coming of the justices, 
and their names were to be written in rolls. The coroner 
was to go immediately to the house of the perooa foutid 
guilty c€ the murder, and inquire what goods he had, and 
what com in his granary ; and, if he was a freeman, What 
land be had, and the value of it yearly ; and was to cause 
die land, com, and goods to |>e valued, as if for sale,, and 
to be delivered to the township, which was to be answer- 
able for tliem before the justices; the land was topvctoiatn 

(•)yid. aot. 13. 
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in the Idng^s haods, till the lords of the fee had made fine 
for it. After all this ceremony, the dead body was to be 
buried, and not before. In like manner inquiry was to be 
DEiade, ^hen any one was drowned, or suddenly dead^ 
whether any hurt was vbible on the body or not ; and 
diould it appear they were not killed, yet the coroner was 
to attach the finders, and all those in the same company. 

Besides this inquiry ^tipsr visum corporis, there were 
other articles, which fell under the jurisdiction of the 
coroner* He was to enquire of treasure trove; who was 
the finder, or suspected thereof; and he was to sittach him 
by four, six^ or mote pledges. He was to attach persons 
applied of rape, and of wounds, especially if the wounds 
were mortal; and the party offending was to be safely 
kept, till it was perfectly known whether the person 
wounded could recover. If the person recovered, then he 
need only attach the offender by four or six pledges, ac« 
cording to the size of the wound; if it was for a maino^ 
by not less than four ; for a small wound, two would suf- 
fice. All tliese proceedings were to be inroUed in^he roll 
of the corona. Accessories were to be taken and kept till 
the principals were attainted or delivered. Deodands (a) 
were to be valued and delivered to the towns, under the 
direction of the coroners; as was also wreck of the sea, 
and those that kid hands on it were tq be attached : those 
wba did not follow the hutedumf or hue and .cry, were to 
be attached. All these objects of police had been, by the 
oU law, entrusted to the corouers ; whose office was of 
peaijt consideration and utility in the preservation of the 
peace, and the prosecution of offenders. 

The statute of bigamy , called so from a provision made 
re^ecting^^ami(Z>); was passed in the same year with the 
former(c), Thje.gener^ preamble to this short statute (for 
it contains only six chapters) is very remarkable^ and weU 

(a) Sach cssualties are called Bmti iu this statute. (&) Ch. J. 

(c)Stal;4£d.I. St. 3. 
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deserving of notice, as it gives some intiinatioti of the 
course then (yursuedln passing laws. It states, that '^ in the- 
^^ presence of certain reverend fathers bishops of Englami, 
** and others of the council of the realm of England Qa), 
*' the underwritten constitutions were recited ;'* and 
afterwards they .were heard and published before th6 king 
and his council {h% who all agreed, as well the justices as 
others, that they should be put into writing for a perpe- 
tual Aemorial> and that they should be strictly observed (c). 

From this recital prefixed to the statute of bigamy, it 
appears that the statute was digested and framed by a sort 
of committee of parliament ; but that it was the approba- - 
tion of the king\ council, among whom were the justices 
that determined the king in making it public ; and that it 
was from the concurrence of these two bodies, and not that 
of the parliament, that it derived its sanction and au» 
thority. It was for this reason that Skard, in the time of 
Edward III. {d) was of opinion that this was no act of par- 
liament; however, it has always been received as one. It 
seems to be a declaration of some points of the commoit 
law, which wa? thenceforward to govern the judges in 
their decisions. ^ 

The first chapter is penned expressly with that view. 
^^ It was agreed/' says the statute (e), '' by the justices and 
'^ other learned men of our lord the kin^s council, who 
*^ heretofore have had the use and practice of judgments,'' 
that whereas, in case of a deed and feofFment made by the 
king, so conceived as Aat k common person would diere-^ 
by be bound to warranty, it had been held that the justices 
could not make an award of recovery over against the 
king, they had done right in so judging, and the law was 
so. lu the second chapter (/), a like provision was made re^ 

(a) De concitio regni Angtia. (b) Coram rtge, tt toneUh sno, 
(c) St< Pickering's statutes from tbe Cott. MS. where the vording dif«( 
fers from that in sone editions of the statutes, as may be seen bf com- 
patifis it with S In&t. 887. 

(d) i Inst. 267. (c) Ch. 1. {/) .Cb. 2. 
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tpectiBg jtid prier ; which was ^e name now given to 
the course mentioned by Bracton, as a subsUtute for vouch- 
ii^, where the king was warrantor (a). This was to relieve 
the king from aid prier, where there was no express war- 
ranty ; or in case of a release or confirmation^ where the 
king granted only as much as in him lay ; and the like. 
Another provision was made about aid prier of the king by 
chapter 3. However, as this statute did not get into print till 
die latter part of the reign of Henry VIII. and, as it should 
seem, was not commonly known before, aid prier had often 
been granted in opposition to the directions here laid down. 

By the fourth chapter (fi) it was agreed, that a regulation, 
which, it seems, had been made in tbe reign of Henry III. 
about purprestures and encroachments on the king, and 
wluch has not come down to us, should be observed. This 
ordained, that the king should have power to resume into 
his own hands all such encroachments^ whether of fran- 
chises or other things. 

Then follows the provision which gave the name to this 
statute (c) concerning men twice married, who were called 
in the canon law bigami. These, by a late canonical 
Constitution (d), had been excluded, from all the privileges 
- of clerks. However, certain bishops, still grudging that the 
lay tribunal should gain the advantage which was lost by 
any individuals of the clergy, had claimed many clerks in- 
dieted of felony, notwithstanding they had become bigami; 
alleging that they had married a second time before the 
Constitution, and therefore, as they said, were not within 
the meaning of it. As this was an opinion that seemed to 
have some legal reasoning in its favour, it was necessary to 
declare by this statute, that neither those who wer^ bigami 
before the Constitutidn, nor those who had become so since, 

(«) Vid. ant. v©l. I. 439. {h) Cli. 4. (c) Ch. 5. 

(d) This if a cooitltution of Gregory X. in the general ooubcU of 
Lyont I and it to be fouD4 in the Sexlut Decrtt, lib, 1. tit. 12. 
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should be delivered to the oFdinsury ; but thyii jxiadc^ ahould 
be executed upon them, as upon lay person^. 

The remainder of tfais-act ,relateg to the force and effect 
of certain words in a deed. It says (a), that deeds which 
contained the wordb- dedi et com^essi tale teuementutn^'whii* 
out reserving honajstge, or without a clause x^ostaiaiog war^ 
ranty, apd to be b olden of the donors and. their heirs by a 
certain service, should be so construed as that the donors 
and their heirs shcmld be bound to wstrranty. Thi» seems 
to be only a confirmation of the common law, as laid 
down by Bracton (6). Where a deed contained the woi:d» 
dedi et concessit S^c. to be holdea of the chief lords of the 
fee^p or of any other, and not of the feoffor^ or bis heirs, re* 
serving no serviice, without homagie, or without the above- 
meocioned clause^ it was declareii^ that the heirs should 
not be bound to warranty, notwith^t^iuling die &o&r, 
during his life, should be bowid by fotce of his own gift. 

The next which presents itself is the statute of Glou- 
cester, 6 Ed. I. containing fifteen chapters. ' We shall 
divide the provisions of this as we did those of tbe-f^rmei 
statutes according to their majLter ; tha^ is^^ into such as re- 
gard tenures and property, and those that relate to tjie ad- 
ministration of justice, whether civil or crimina]. 

The remedy a Lord bad agaiu^t hM teaa«yt for default in 
service, was h^ seizing what was an the free^ld as a na* 
mimn, and holdwg it till the ai^rears were paid : auothei: 
course waa now directed in aucb situa^ons as were thought 
Ukely to pjroduce a defect iu service. It was ordained^dial 
where a man lett his land in fee farm, or to find estovers, 
in meat or in clothing, amounting to the fourth part of the 
real value of the land, and the tenant suffered the land tq» 
lie fresh for the space of two or iteee yisars, sco that no 
distress could be found thereon,'whereby to compel a ren- 
der of the farm or rent, or a performance of what was con- 

(a) Ch. S. {»)' Vid. adt. tol 1 445. 
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Iftfiied in the detil of kase ^ then llie lessor, aAei^ Ae end 
4>f two ^r^ te%ht liiive an actioa to detnnd the land ki 
demetme, brf % writ to be bad in dm efaaneery. If im 
tenant cstoe befone jodgment, and {vsiid t&e aman atnt 
dami^ea, and fmiod such aorety as tbe court m{i)9rl!md 
for paymeiit bf th^ fciture dainands^ be was to retain tiia 
hind ; but if b« d^ayed till after judgiMot, be mw to b% 
baited for ever (a); The writ fraased opm tftis siatiite was 
called a C^«M4tr|)i^f hitMmm^ and was cbiuaderid laAf 
tmture o\ a writ of iigkt. The putdag tfie lord iQipdsaa^* 
sion of bis tetoHflt's land bytbis wm^seeaoaldto be li raotti^ 
ring b«ct tofbeanc^nt raiaMy'Of ieiaingtbe firelb(M(^ 
under the guard) however^ of afermd legal proo^cilbg* • 
March has been eiaid on tbse great force of a wititacar 
warranty^ one a^ which was, thtft as it bound t^m™^^ 
die heir tOfA-dteet the doiiee in possession of the ««iar^ 
hifid> so it, ^/ofifton, hatred htm from ever claiming It 
against A» deed of his ancestor. This point of law Wad not 
alv^'-ayii consonant to reason and equity^ Thus, in case of till 
alienation wi^ warranty, by a jpcrson holding jier legtan 
AngUa^ that watraivty, descending upon the heir, buriieA 
him ^om clainiing die inheritance of bis tnotber by action; 
bnt, considmng tbe inheritance did not belong to the father, 
dns waesoi apparent it^stice to tbehehr; andibetefofe^ 
Avowing stjMMrte was nsacdiito regulate it. tt wa^ ordaitie^ 
that if n^oinhentance descended t«> the heir firom his iMiei> 
th^ father's wnrraMy> thongh for him and hisbeir.^, shoidd 
not bind the heir, nor be a bar to bis demanding and recovei-^ 
ing the land by writ of miortaancestbr, ^f idife s^sin of his 
nbtber : btti if any inheritance did descend to him ear 
farte p^xeris^ be sbonM be barred as far as tbe vahie of lAt 
^dieritaoce Which 4eieetiddd;' and if afiy desieended to him 
afterwarcbifaroiigbbisfitb^r^ntheiilienee should i<eeov# 
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agamli him of the seiain of ^his modi^r^ hy a judicial writ^ 
to issue out of. the rolls of the justices before whom die 
jphs, wasy to re^sumiDon th€ warranty; as was done in 
iotheir cases where the warrantor came into eourt^ and said 
that nothing descended to bim from the p^sonupon whose 
deed he was vouched* As the son was to recover by 
^ortauncestor, so his issue might have a writ of i:osinage, 
3of aielf^ wadbesaielj In like manner, the bdiTjof the wife 
^as not to be barred of his action after his father's and 
49aother'8 death, by any deed of his father, if he demanded 
^uft^mother's inheritance by a writ of entry ^tir cut m viti, 
i|<llto afine had been levied. thereof in thje king's jcourt (a). 
• l^iftfurovision Seems conceived upon an idea that had 
long: prevailed respecting waftaaty ; for, at comiifton law, 
Itheheif \va6 not bound to make recom pence, unless styffi^ 
cient to enable him so to do bad descended to him from 
llieiv^arrantor; mid he was bound ad excambium only pro 
rata, a^ far as th^ as&ets (as they were afterwards called) 
jwould go (b). In like manner, after this statute the heir of 
fi t€in9nt |>er legem was not to be barred, un^ss an equina* 
lent d^sQended to him from his fath^er, who made tbewarr 
r^nty. ; This was going a step itirtber thao*the common 
law liad gOBj^ : for, though an hek was not bound adexcamr 
^m beyond the aissets which descended,, it does not ap« 
]»ear..b^.t ibat.ihe was bound to warrant, and, of' couhiei 
jarred from daiming.tbe land against the watran^ of his 
§qcestor, notwithiitattdirfg no assets at all came to him by 
the sam0. descent, .. ,.,... 

:./If theinterfMstpf the heir was protected against en nn^ 
^t aliisuation of the mother's fstaUe by' the fedlier, it de^ 
t^ved noiless.security againlst the alienation of the father's 
iflh^ri|sipi:e by the iqoth^r : not. that a gi^iO^ feoffm^t by 
^c^liant^in dower cpuld not be ikyqid^drby the entry of 
the reversioner, for the forfeiture ; but that the x^ischief 

i, L (•> Ch. 3. {*) VW. airt. vol. h 447. 
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wss often carried out of the reach of the law^ io tliis Mray« 
Thua^ if the feoffee or aay other died seia^d', the entry of 
him in reversion was taken a\^ay ; and. he conld have no 
writ of etHTy^ as the law now stood^ until the death of the 
taiant in dower ; at which time the warranty contained io 
her deed (as most deeds had a clause of warranty^ espe*' 
cially when it was with a direct design to bar th^ heir) 
would descend upoi^ the reversioner^; if he was her heir, as 
he genendly was^ and so bar hiqA ; of the inheritance for 
ever {a). To remedy this, it was ordained, that, jn such 
qaae, the hdlr, or .other, to whom the lapd. oHght to revert 
' after the womap's death, should have ;pre$ent rec;overy^ 
that is, should have right, in her life^time,. to defnand.^h^ 
land by a writ of eoftry to be made in tbepchancery (b). The 
writ^ framed upon tbisatati^|^;!fiyas(:aUed a writ of entry t/i 
camproxnsQ; and.th^ words of it are general^^ et gu(Bj>ost^ 
dimmi&nemfaUam ud pri^fitum,^c. >vithou| expressing 
any estate, corUraJlormam statute de Glocestef) dp coi^muni 
. eamilior^f^noBtrijMe p bo vi si, rg^crti dfbetp^rformam 
^uidemttatutifSfcic). ,- ^j;: .. .^.. 

The law of damages underwent sopo^e.ci^an^e. . £>a« 
mages used to beawaided in assises of novel disfi^isiQ against 
die ^seisors only (<i()^.and if they were unahle to ijiiali^e 
ameoda, Ae disseisee wasrwithoutrecompence; but it y^^$ 
now ordained^ that should the disseisor sdien the lapds, and. 
not have that whereof damages might be levied, the per- 
son into whose hands the tenements came, should be 
chaiged with the damages, so that each should answer for 
the. tiipe he held them ; likewise tb^t the disseisee should 
X)0Cover daipag^s, io a. writ of entry mr disseisin, 2Lgs^\m\i 
him who was fonad tenant after the disseisor. It wag fur* 
ther provided, that whereas damages were not recoverable 
ifi a. writ of mortaunc^stor, except against the chief lord, 

0») * paUZoi (*),.C>uT, (c) « Inst 210, («0 Vid. W. toI. I, 331,' 
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by Stat. Matlb. {n\ damages for the fiiture afaotth) be reoo*- 
vei*ed in diat writ, as in one of novel diaseitni ; and alao i& 
\Viits.of cbBinagej aiel, and he^aieL Furtber, wm damages 
had been heretofore taxed only to the value of thisisaife^of 

. the land, it was provided, dmt a demandaat i» ftitere 
should recover the costs of his writ pufdiased, togbther 
ilvith the damages, not only in the above instances, inft 
generally in all cases where he wits intltled to recover da<i^ 
mages; which is the first law obliging the umnicceasAil 
party to pay the costs of suit. It was moreover ebaited, 

' that damages sliould, in all cases, be rcAidered where the 
land was rect>vered agaibtft ft man, upoli his own iiitfusion, 
or his own act (i). 

Waste ^^ ^^^^ before teen what the commfoti law 

ordained ii^ cases of wi&te (c), and what provi^ 
sion had been made by Btat. 59 ften; IIL cap. ^S (^. aad d 
Ed. I. c« 21 (e). It vraa now provided, tbat a wrh ol W«ite 
^ight be had in chancery against one who hAAperUfg^ 
jnglia ; in which case, it should seem, it didl Mt ii^ ait 
common law ; and, in addition to the former statnt^Sy it wad 
ii6\^ declared, fh&t it should lie Where any one held fo> iidrm 
of life, or years, bir in (lower. Not that'ftfe cofaitty^k^ ImmI 
already provided no redress in all suchctts^ii'^rfWiM^^fdlrwe 
h&ve befoi^ thewn, upon the authority of Brivet^ tteiUt pro- 
ceeding might be hild for wasteagainst a tekiaiit in d6*#W, ai^ 
nant for life,and a guardian (f). It ordahis> thaft tt p^ff^lt^ 

{«f) Vis. c y^i TIcL ant. 63. and vo). I. 3^6. {b) Ch. 1. 
(0 Vid. ant vol. I. 384. (d) Vid. ant. 73. (e) Vid, aiit.;nO. 
f/J I am A^i)itre that lord Coke lays dovvu the law of waste in i diil^?- 
•at manner. He sa^Sytliat it was ]^uQi^h4ible at cbnttnMi1aw%'lfti^- 
perrfosfs, Utalff, in fenant indower^ tinai^ ty tt e fcijft es y »ia4 the^atdnnfi. 
loitsofl in tevant for Hfe, or for years, Ho#ever^ that writer ^ve^ no 
•athority for his opinion, unless the following observation is to be coiisi- 
^ered mm sach ; namely, that tb^ law which created the yormer^^f i&stk' 
•states and interests, proTided a remiedy itself apinst waste, but Wfk 
the owners of Iand» who created the others, to^'pir^idi^^r nsm^lA 

thdr dania^. Tbii sounds plausible enough } bu^t this, like many other 

ft. ' " 
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hiot^of waste should Ioa^ the thing wtsted^ atid shoiiM 
moreover make recoiiip^QC^ to treble the sum at vUch 
the waste was rated* Whereas it was directed by the 
Great Charter (^)> that guardians doing waste should los^ 
their custody, it was now declared, |hat should the remain- 
der of the wardship not be equal to the waate sustaioed, 
die gtiantian shoi»ld make it uj^ in dan^gefl<&). 

The increase of frivolous suits in the king's superior 
courts, Qcoksioned probably the follovringlaw* It was 
declared, that sheriffs should continue ^o hold pleas of tres* 
pass in tfae^ counties, as before; and furdier, that none 
shouIdhavewritsoftrespas8beforejusticQa,uoless they swore 
by thiar faith that the goods taken were worth forty shillings 
at the least (which was the anci^t limit to the sheriffs juris- 
diction); if it was a beating, the plaintiff was to swiear 
that the ccMopIaiitt was true. Wouiids and mayhems were 
to be prosecuted as formerly ; only the defendants therein 
were now allowed to make their attornies, if the suit was 
not by appeal ; and if they were absent, when attainted, 
the sheriff was to he commanded to take them, as if they 
had been present at the jndgment* To avoid delays, it was 
provided, that if phuntiffs in such actbns of trespass caused 
themselves to be essoined after the first appearance, day 
should be given to the conung of the justicea in eyre, and 
the defendant in the mean time should be in peac^. ^ain, 
in 9li actions where diere lay the process of attachment and 
distress^ if the defendant essoined himself de servitio regis, 
and did not produce his warrant at die day, he was to give 
the plaintiff twenty shillings, as damages for his journey^ 

general conduiioiM npoo partial and slight datOf teems ftp have ha4 pa- 
thing else to recommend it to any reception among ^lawyer^^ but this 
captivating, thotigb i^al, diveniity. Lord Coke pushes this hypothesis 
•o far as to pass ovev the doubt that had long been entertained, whether 
waste was actually punishable at common law in tenant by the coartesy^ 
and lays down the law in the above gener^ manner, without any regard . 
to iU . Vid. aat. vol. I. d$6. and antr 73. S last 399. Reg. 72. fiso. 
Wa^e, 88. * ^ 

(«) Ch. 4. Vid. ant. vol. I. S36. and ant. 1 10. {h) Gb. J. 
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unless the' justices in their discretion should order more; 
besides which he was to be amerced* (a). 

The tediousness of the old process wa3 lessened by other 
regulations. In writs of mortauncestory connage, aiel, 
and besaUly after issue joined, the inqueat was no longer to 
be deferred on account of the nonage of the defendant (b)* 
A former statute (c), which tdok from parcenersthe/iwrcAcr 
by essoin, was extended to a man and wife when co-defend- 
ants (d). In conformity with 'the common law, it was de« 
clared, that where theie were many heirs, diough m dif- 
ferent degrees, they might join Tfdth him who could bring 
a mortauncestor (e)* 

The remaining provisions concerning civil mattars are 
confined principally to the city of London, and other cities 
and boroughs ; and in that light, are of less moment than 
what has just been mentioned. However, two laws in 
favout of termors, and to prevent waste, though chiefly de« 
signed for the city of London, were extended to the whole 
kingdom. We have before seen, that a term for years 
walB of very inferior consideration in the scale of estates. 
One circumstance that renderedsnch an interest peculiarly 
pfecarioas was, that it was subject to-die will of the person 
having the freehdd, who, by a cirflusive recovery of the 
land, might entirely destroy the term ; for the (f) termor 
Feigaed-reco- wonld not b€^ allowed to falsify the recovery ; 
reries« it being a rule, that none could falsify the re*- 

covery of a freehold, but one who had a freehold. To re- . 
medy this it was now ordained (g), that if tenements in the 

« . («) Ci|. 8. (b) Ch. 3. (c) S Ed. I. c. 43. Vid. ant m. 

(d) Chap. 10. Vid. SDt. vol. I. 410. 

(tf) Ch. 6. It is laid dowa by Bracton, that an fuiisA raigbt be joined 
vitti a eoruttnguinitas, and both be determined upon one writ; as where a 
•ister demanded of the death or seisin of a father, and a son of another 
«iiter.; m which case the writ would allege. A, paier B. «t avus C, tujus 
h<eredes ipse B. £i C. tuntyfuit idsiUu in dominko $uo ut de/mth, tfic, Brac^. 
, 883. b. Vid ant. vol. L 363. 

if) We }iaTe before an instance, where a collun?e term watettabUsXi. 
^ by statute against the freeholder, by way of penalty foy a fraQ^^ 
Vid.Ait.fi2,i63. 

(ri Ch. n. 
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city of London were leased for years, ^nd Ke to whom the 
freehold belonged was impleaded by collusion; and made* 
default after default, or c«nie into court and surrendered 
the ffeefaold, to make the termor lose his term, and the de- 
mandant recovered, so' that the termor became intitled to 
a writ of covenant against his lessor ; in such case, the 
statate directs, that the mayor and bailiffs might try by an 
inquest, whedier.the demandant had right, or siied by col- 
lusion to defraud the termor. If the former was proved, 
judgment was to be given in the suit : if the latter, iti^as or- 
dained, that the termor should continue to enjoy his term, 
and execution of the judgment ^ould be suspended tifl*- 
the term was expired. This was the course directed, wK^it 
a suit depended before the mayor of London, in which case* 
the inquiry used to be made by writ in nature of a conhri 
mission grounded upon this statute. At the close of the 
act is this clause: ^* And in like manner shall it "be done, - 
" in like ca«e, before justices^ in an equitable way, if tlie 
** termor challenge it before the judgment." ITiis was ft 
general clause, extending the former part of the act to the* 
whole kingdom ; and by virtue of this a termor might' 
before judgment pray to be received to defend the right 
and interest of his term, on the deAiult> or render, or nient^^ 
dtdire of the tenant, but not upon faint pleader. ' The ef^ - 
feet of such interference aind receipt of the -tenant, would' 
be (if he proved the collusion), that execution should he* 
suspended during the term, fts in the fornier case ; for the 
act says, en mesme le manner (a). 

This is the first statute Aat gave receipt in any case ;- 
but the principleupon which apcfsoninterested was allowed 
to interpose in a suit that ivas likely to affect his interest^ 
is to be found in the old practice at common law. Thus, 
if a tenant for life, or in dower, was iqipleaded^ a^d ne* 

(fl) 2 In»t. 324. 
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glected to vouch the raversioner in fee, the revernoner 
m^ht appear aiivouched» and euter into the. warranty (a). 

A law coQceming waste wajs made for the cit; of XiOn-* 
doB^ and, like thie former, was, by a clause at the. end, 
extended to the whole kingdom. This prdaini^ that, pen^ 
dgnte lite in the city of London, no tenant should have 
l^ower to commit ^t^aste, or eatrepement of the land in 
question; and if he did,' that the mayor and bailiffs, at 
flie proper suit of the demandant, should cause the laiad to 
be safely kept. This was^'^to be ob^^erved m other cities 
and towns, and.€i7e/'j^ where else in the realm (6). Upon thjis 
mt was framed a judicial writ of estrepementy which waa 
gpuntisd oift of the bei^da where the pr^cipal writ was re* 
tiimedt the pld wnt of estfepement being, like other ori- 
gioal yfn% suable only out of the chancery. The judical 
writ was in i^ffect; a probib^Uon, upon which there might 
be an a^^tachmeat, and the parties would come to pleading. 

It seems, that in Ijopdqu there was an assise called an 
BBme^oiJresh force. This yv9^ nut a proceeding by writ, 
but by bUl m the city court ; and no damages were reco- 
fjBf able. As it was, on this account, less efiectual than aq 
assise ot navel disseisin at common law, dams^es were now 
givei^(£). ]f in a suit in the city of Loudon, a person was 
vouched in a foreign couiitry, a difficulty arose, which was 
qpw removed by a st;atute, directing, that a recordarifacias 
ahpuld issue to remove the ^aiise into the bench, and that a 
pim(e^lsadwarrantizqtn(kfm|^iQ\M'v^^ out of chancery. 
After the voucheahad anrveredin the bi^nch to the warranty^ 
the cause was to be remanded (d). Som^ little alteration was 
il^ade in this proceeding by a sort of writ directed to the 
justices of the bepch, which is now^ like seme other ipstru*- 


(«) Vid. sat. t6l. 1. 446. {h) Ch. IS. (c) Ch, H. 

{d) Ch. 12, 
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n^oto of iKe same kind, plac^ s^moqg die «tf(ti|te| us an, 
act of the legUUture (a)* 

Tbece ia only oneA^hapter in thit. statuite that relates to 
cnmuial m^tt^rs. Bj this it was intended to check th^ 
frequent issuing of writs de odio et atii, and to appoint a 
Qonrse of bringing persons accused to answer for their of* 
fences (b). The king conunandedii sa^rs the act^ that 90 
virit sVaU be granted out of chancery for the dei|tb of ^ 
man, to inquire wEether the person killed the dec^sed bf 
niiaadventure, or sf drfemikndoj, or in any other manneir 
feloniously; but such person shaJU be kept in HoqiiciMe m 
prison till the coining of the justices in eyre, ^^t»do. 
(Mr jiiatices assigned to deliver the gaol, apd tb^n sbaH pijM; 
bii^self upon the country, de bien, et de nwl : and if it ap- 
pf^rs to the countryi that he did it sed^endendo, or bj 
misadveuture, then tbe king^ upon the record of tlui 
jttsiices, may take him to his grace, if he pleases; thai 
is, upon the record being certified into the court of 
chancery^ which court was cobam n&OE iu cpincelU^ 
na, a pardon woul4 w^e from the chancellor. It ha4 
before been a matter almost of course to grant pardons 
in homicide &e drfend^ndoj- and by misadventure (c) ; whicfi 
merciful Msage> therefore, was only copfirm^d and s^ 

(a) This Is sUt. 9 Ed. L stat. 1 . At the close of this statute is a mein<H 
landiiai to tlie folknring effect : **That this article mm sifned noder tha 
great seal, and feat to the justices of the bei^ch, after themanoer of a writ 
pateot, with a certain writ closed, dated by the king's hand, that they 
should do and execute all and every thing contained in the article afbre- 
said, albeit that the same did not accord with the statute of Glocester 
BO bU thiDga.;!-«A similar instriMneDt followaaliso the statMfee of Qloces* 
ter, beginning thus: ^* ^et^ by the king and his justices, certain 
expositions were made upon some of the articles above-mentioned.** Of 
a similar nature with these two acts was the statute of bigamy just men- 
tioned. Such facts as these, at a period when law and legislature were 
more regjarded than they bad been a century agp, are rery remarkable 
examples to conirm the ol^servation before made respecting the king's 
^authority to frame such legislative acts as were calculated to promote a ' 
better i|dministration of justice. Vid« ant. vol. I. ai 6, S 1 7* 
(ft) a Init. 315. (e) Vid. ant. 21, %t. 
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eured fo the subject by this statute. The act goes on to 
remedy the obstruction occasioned to justice bythe frivolous 
objectTons/to which the proceeding in appeals was liable. 
It says, that appeals shall not be abated so easily as they 
have been ; but if the appellor declare the fact, the year, 
iiie daj, and hour, the time of the king, the tovtn, and the 
weapon, the appeal shall be good and valid, and shall iK>t 
be' Abated for want of fresh suit,, provided the party sue 
"Wnhin a year and day after the fact (a) : so that the old 
Iteiiming ^outfiesh suit became henceforward absolete(i). 
Statute of "In the next year was passfed the famous 
toortmain. statute,'! Ed. I. of mortmain, or de reUgiosis,^ 
ss it is sometimes called.. The object of this law was to 
aid in enforcing the provision of the Great Charter on the 
subject of alienation fo religious societies, and fo carry 
that restriction someyi'bat' further (c).' !N otwithsta^ding 
the above law, religious ihen continued to accept gifts, 
and to appropriate lands, whereby serviceiB that were 
due foT such lands, and that were originally designed 
for defence of the realm, were withdrawn, and, what Was 
.an object of more anxious concern to great lords, the va» 
hiable casualties of tenure were gradually diminished. To 
prevent this, it was ordained, in the most comprehensive 
and full expressions tbat .qould be contrived, tliat no 
person whatsoever, religious or other, should presume to 
buy or sell, or under colour* of any gift, term, or other 
title whatsoever, receive from any one, or in any other 
way, arte vel ingenio, appropriajte to himself any lauds 
or tenements, so as such lands or tenements, should come 
into tnortmain {d), under pain of forfeiting the same : and 
if any offended against this act, it was made lawful for the 
chief lord next immediate, within a year, to enter on the 
land, and retain it in fee and inheritmace. If he neglected 
during that year, the next superior lord might enter ; and 

(a) Ch. 9. (b) Vid. ant. 1 8, 27. - (c) Vid. ant vol. I. »40, 
(d) In tnortu9m manum* 
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if he did not enter inritliin half a year> the right of entry 
was to accrue to the next superior lord; and if all the 
lords, being of full age, \i'ithiii ithe four seas, and out of 
prison, neglected to avail diemselves of the forfeiture, the 
ling might take the lands into his hands and infeoff others^ 
savii^ to the chief 'lords of the fees their wards, escheats, 
and other services; 

Notwidistanding the solicitude with which this statute 
seems to have been, penned, a method of evasion was sdon 
discovered by ecclesiastics. This was to Recover lands 
by default, in a collusive suit brought against the person 
who had in contemplation to bestow lands in mortmain. 
Although this proceedhig was by consent and fraud, yet 
the justices held, that the rdigious and ecclesiastical per- 
sons did not appropriate^ such lands per titulum doni, vel 
alterius aiienationis, as the statute of mortmain expresses 
it, nor that they were within the words, out alio quovis- 
modo, arte vel ingenio* For as recoveries were prosecut** 
ed iu a course of law, they were by law presumed to be 
just and lawful j and it was accordingly held by the jus- 
tices, that they were not within the statute. These fraudu- . 
lent recoveries were practised very soon after the statute 
was made, and in a few years grew to such a height as to 
occasion a parliamentary interference. It was ordained 
in 1 S Ed. l^fl) that wfa^n a default was supposed to be made 
for.this purpose, it riiould be inquired by the country, whe- 
ther the demandant hadany right to the land or not ;'aud 
that, if it was found he had, judgment should be for him 
to recover sdsin } af not, the forfeiture should accrue in 
the manner directed by the statute of mortmain. Every 
one of tlie.diief;lords was to be admitted to challenge the 
jurors off this 'inquest, and a challenge ipight be made for 
the king. . The sheriff .was to be. charged at the exchequer 
to answer for die land« in qiui^stioQv After this act it waa 

• ■ 


U6 El?WARni. CBAF^iac. 

usua^ when land htm lost b; defadliy to >i?rftrd a writ, cafled 
a quale jusy groutidad upon, this aet, in iivhith diece was a 
reckal of tlve recovery ; and the sheriff was commanded 
to suminoQ a jury to try quak jus idem aibas. /uikuiif S^c (^ 
fhiu were, the .ckrgy hualed out of a new^device for en- 
rkfaifig themselives ; but the practice of conveying land by 
means of a feigned recovery, in a real aetiooi, did not 
cease with thi& statute : we shall find, in a subsequent part 
of this History, diat this becanie a ca^imon mode otf con- 
"veyance, of jequal authority with the ancient ones by feoff- 
ment i^nd fine. 

. There are other statutes on the subject of ecclesiastical 
possessions, which, though properly belonging, in point of 
time, to the latter part of this reign, will,: if transpoaed to 
this place, more satisfactorily illustrate this important part 
of Ihe history of landed property. ^ 

In Stat. Westm. £d (6). a regulation was made for preserve 
ing to religious societies the property they had already ob- 
tained. If, says the acl^ abbots, pri<M*s, keepers of hospi- 
tals, and other re%ibus houMS founded by the king or 
his progenitors, alien lands ^ven to their houses by him 
or his progenitors^ the land shall be taken into the king's 
hands to be holden at his will, and the piurchaser lose both 
the lands and the purchase-money : aad if the house were 
fouiftded by any common person, the heir of the donor shall 
have the following writ, called 'since a centra fommmcol^ 
lationis. Prm^ipt tali abbatif qtAdJuste, i^c, reddat A.B. 
tale tenemejUum quod eidem do9nuicoUatumfuit in libe-^ 
ram eUemo^namperpradictum J)(«) ; et fuod adpradic' 
turn B. peverti debet per aUenationem quampradictmabL. 
basfeeitdepradktotmementOjCOMTW^A vomujM colla- 
TiOKis pradi€i0,utdicii. Sotiboof kmifs given for main* 
ton^nce of a chantry, or of a light m a chtirch> or chapel, or 
other alms, if ^e land gvre^ was aliened. If land given for 
these latter purposes was not diened, but the alms were 

(a) SInst.429. (i) Vid. Ch.41« (c) Or, per mticeuorapr^^eHB. 
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wididniwn for the apace of two years, the detoOr or his 
hsks wer^ to have an action, to demand the land in de** 
mesne, as direct^ by the rtatute of Glocester, by A writ 
otcttsavk perbitnmttm{a)^ 

l%e following may be nolked as an instatice. of ^ 
dains advanced by the clergy. Persons who were te* 
ubMb t6 the orders of Knights Templars and H<ApitalIer, 
enjoyed at this time great privileges, as well f^inst the 
kti^.jas against other iofds;aS, to be free from tenths 
and fifteenths due to the king; to. be discharge of purr 
veyamre ; not to be ^ued for ecclesnstical causes hefoire 
the ordinary, sed coram coruervatoribus privikgwrum 
mormtm Because the knights of both. these orders weh» 
crtcces^fia^i, a cross, as the ensign of thm profession^ 
used to be erected on (heir lands, to. notify that. they were 
privUeged and exempt; and so sacred were dacb placei 
held, that, at one tine^ a feSon codU enjoy. sanctuary hff 
flying to diese crosses. Tp aboKsh thefse privileges, it 
vras enacted by stat« West. 2d* 13 Ed. I. cb. 93. that 
wherever sach crosses were ereclM, the lafeid should Mi 
forfeited, as land aliened in mortmain. In the stat. quid 
empfores, 18 Ed. I. stat. 1-. ch. 3. it was exprcissiy declared^ 
thtft the licence to alien diere given, should not be c6»- 
fltmed as giving any pownt to tdito in mortmain* 

Another |nrovision was made to ebcfck th^ abuse of 
clerical possessions; dhe of ^htch was the ymM ihey 
offered by being drained into foreign: countii^to. This 
was by a statute passed at the latter end >of this reign^db 
ospeHatii rdigioBorumf 85 Ed. I. at 1. it u Aeci&i 
complained^ ^lat abbotsy prtora, and govsraors of rdigions 
houses, and cer^n alietta^ their supesiors^ used ta setttal*' 
la^ and trnposi^ns upon monaateries, mid honses in 
sttbyectidn tolhem, so thatimtc}! of theitiftelenee whish 
was hrte^d^ for reUgioaa service^ the sttppvrt of the pooty 
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wte a merchant itratiigery the dtebtor was Kkewue to pay 
all ex^ieiicet attending his extraordinary stay here. If, 
instead of taking the body, the creditor would accept 
-sAtftti^, or mainpemors, for the payoKnt, diey were to 
Mnd theiMelTes before the nafor, in hke manneir as die 
orijpital debtor, and were to be subject to the same exe- 
ic^ti^km ; tiKMigfc that was fiot to be, tiU the goods of the 
fifrbioifiy were first e^dmnsted. 

Odfii^Utft, it seeawy was made to the king, that this 
tt^fttte'had bem misinterpreted by sberiflb, and the execu- 
tion of it ddlayed, upon various pretences. The king dier&- 
foilft^ m a pailiameDt hoUen ^ I5di year of Us reign^ 
caused the istatute of Acton Bumel to be rehearsed, and 
then seyisrd declarations itere Aiade fay the legislature for 
eh^rdhig it : these are omit»ned in the Stettvtt 'cf Mer^ 
ekHtkiy 1 d Ed. 1. 0t« a. % this act, the recognizance may 
hk^ MeAk before- thb mayoi: of London, or before some 
ehief wardhn o^ a ^ity, or of any other good town where 
the king ^shall appoiot, or before . (he mayor and chief 
warden^ dr other sofficient men cfadsen fafiid swofm thereto, 
wiwnthe mayijir and ohief Warden cannot attend; andbe<- 
forc one* bl die clicks to be appointed by the king. The 
recognizance is to have two parts ; one tO'remain with the 
mayor os ^U^f wtardiny the. ddi^r with die clerics. Hie 
seial of Ae wfitii^ obHgatbry siso is Ito(.b04>f two parts; 
the -grehtor of « which is to^'reraain with the mayor or cUef 
wMten^ tfaedther with the ckrk. idsliead tf the pi^tory 
piMets a||ainpt>^his moreidbles, by thia act &e body of the 
delitotvif 'be isubyman,<iato bte takea lb the first insmaKs^ 
aid celtamsitkLto prison till hei hsb a|^dd aboaC|NiyiDent 
•£ the debtV tod tf tl^eiteepef of the.'pEis6n4o toot weukn^ 
Ub, (faeis to be answeiisbte fdt tbe^Mbt : a ttde jiaWr k 
ijbmi f to 'the bhlaiGeileT/«if/tfae 4efalor:is>m>t within .did 
jurildictimi af tfa^ ptayoai Within a qnaeter of m-^yai^ 
afUriia k tadeitn, hisx^itMs^dtid kM (withmtt coafisoiig 
ittof^hmrgagel devfanfiliie,^ast<hdhistactdid)aiie:to iNd d#x 
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livered to hifn^ that he may pay Ms djebltf by selling them; 
and such sale of his lands and tenements during ^e quarter 
of a year, for the discharge of his debts, was declared* 
good and ejfectual. If he did not make agreement about 
payment within the second quarter of a year, all his goods 
and lands aie to be delivered to the creditor by a reasonable 
extent, to hold them unfit suih time as the debt is wholly 
levied; and the debtor iff*hr}l to continue fn prison, and 
be kept on bread and watei^by the merchant. ' The mer- 
chant is to haTe such sei iiThi the lande and tenements de- 
livered to him or his assignee, as to be inthled to maintain 
a Mrrit of novel disseisin, and re-(fissei?in^ as if it was a gift 
of a freeholdf to him' and his assigns, till tlie debt is paid* 
When the debt is paid, the land is to be restored, and the 
debtor delivered' from' prison. The statute directs, that 
writs issued by the chancellor for taking the debtor, should 
command the sheriff to certify the justices of one bench 
or the otheir what had been done therein, at a certain day; 
at which^day the merchant is to appear, and there sue, if 
agreement is not made. If the sheriff returned non in* 
ventuSf or that he was a clerk, then they proceeded against 
the goods and land, as before-mentioned. The creditor 
18 to be allowed all damages, costs,' and expences. If 
there are sureties, they are to be proceeded against, as the 
principal debtor is. 

It is ordained by the atatut^, that all lands that were 
in the hands of the debtor at the time of acknowledging 
the recognizance, even if given away since by feoffment, 
are to be delivered to the merchant; and after the debt 
paid, they are to return to the feoffee. Farther, it was 
added by way of caution, that should the debtor or his 
sureties die, the merchant shall not take the body of his 
heir, bat shall have hit lands, in like manner as if the 
debtor was living. All persons might enter into recogniz- 
ances under diis act ; except only Jews, to whom this 
statute was not to extend. Theresas a saving of the old 
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methgd of ac](iMiwledg|i])|; reco^nii^ltQCfify w^iieh ya^ to I^ 
practisied as before. The ^fn}ttq^p\ip the person recite4 
the acki|o.\vlecl^eot of the r/^QOg^aipncpf and then com<^ 
manded, gubd joorpus prapdifiti A* si IcdciM sit, capia$, ^t 
inprison4nostr4 s(ikiQ qtstodirifaci^^^ quw^He depra-z 
' djcto deUto satiffeoerit. 

This last statute may be considered as contributing to 
extend the power of alietnatiqypland. In th^ same sessions^ 
as we shall see presently, an); common creditor. by judg<r 
menty was empowered to tal^e half 4he de)b»tor's ladd in 
execution; but we see that, in favour of trfde, a merch^t 
who had resc^rted to :this security Wght have the whole. 
A recogniz^i^nce ^d^nowledged with the Corif^ities here 
prescribed, was in after-^times called a ttatutf merchant^ 
and a person who held Ifmds in execution for payip^t of 
his debt], ^s h^r^^y directed; ij^as c^led tun^M ^ rtatut^ 
ifuerchant. 
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O/igin of Estates-Tail — Regulation of the "Byre — Jus-, 
tices if Nisi Trius--^ Justices of GaoWDelivery-^Of 
Replevin — Vf Accountants — Waste — Of Execution of 
Process-^Of summoning Jurors — Of Essoins — Writ 
of Elegit — 'Bill of Exceptions — Scire Facias — Cui in 
Viti — Quldei deforceat — Of Present at ions to Churches 
— Admeasurements of Dfjwer and Pasture — Writs in 
consimiti Ca^ — Ejectment of Ward — Presentments of' 
Jurors to be sealed— ^Rctpe-^Statute of Winchesters^ 
Statute of Ci'rcumspecti Agatis. 

1 HE most difltinguiiked periodlof liiit Ixf^n rcipiistiai 
thirteemh year, wfaea grtat akefatioM were macb an ihf 
law by several stsvtnlei. la tHis ^war^wa bave the-aMuta 
of Westmiaslier itha iecond, |he statute af Wiochaster, tiia 
statute of aoar^faanlB msntioiiadt^iii tibB pcacadin^ cfaqptat, 
and the statiila of cMi£«uji€ce^ agatis. Eachof tbciee i§ 
aiv impaitatit. acciirwiBC^ ntha jttfidiaat iatiDrjr of lUi 
reign. 

la ^G<nimng«f tbew atattitai^Hie jbaU.begibivkfa:^^^ 
statute of Wattmiait^ ^BmwmatAxL Tiie fin t dfaaptet^of 
this statute it on. ihe auJ^ject of mne of those coaditiana) 
estates, of which so much was said in the last reign (a). 
It is generrily known l»y the name of the statate dt donis 
cQnditio^atihus. This act has occaBien^ more aiscu^sidft 

m2 


164 EDWARD I. enMf. x. 

than^ perhaps, any parliamentary proyiaion in the statute- 
book ; and deserves a very particular consideration in this 
place. The design of it cannot be better understood. 
Origin of than from a recital of its contents. It says, 
estates tail, that where lands were given upon condition, 
as to a man and his ^infe, and the heirs begotten between 
them ; with an expr^s condition, that, should the man 
and his wife die wkhout heirs begotten between them, the 
land should revert to the donor or his heir; again, where 
land was given in liberum marit€Lgium (which sort of gift, 
we know, had an implied condition, that, upon the death 
of die husband and wife without any heir begotten be- 
tween them, the land should revert to the donor or his 
heirs) : again, where land was given to a man et hisredibus 
de corpore suo exeuntibus; it seemed hard^ says the 
statute, to the donor and his heirs, that their will ex- 
pressed in the gift should not be observed ; for, says the 
act, in all the above ca^es the feoSets post prolem sitscita" 
tarn, et exeuntem ab ipsis, have hitherto had a power to 
alien the land so given upon condition, and to disinherit 
their issud, coatrai^ to the will of the donors/ and the en- 
press form of the gift* And whereas, if such fences had 
no issue, and even if there had been any issue, which had 
afterwards died, the land ought, by the express form of 
the- gift, to revert to the donor or his heir ; yet the persons 
to whom sudi conditional ^t had be^ made> used ta iu- 
fieoff others,^ and so bar the doners of their reversion ;. all 
which was in direct violation of the form of the gift, 
. These ar^ the mischiefs of Jwliieb ibe^statuto complains ; 
and to remove them it ordaias a» feUows : that thencefor- 
ward " the wHl of the giver(a), according to tkefortn in 

, («) These wpr^s «r«B taken itom i\^ trsotlftioii ii» oar fttatu^l^oolc, 
^bicb I prefciTed ip this partici^ar in^tf ace, booaiise evf ry on^'s ear is 
familii^ri^ed to them; and as this is the pnncipaf passage in the statute, 
I thonght that some readers m\f^% be startled, and disappointed bjr a 
Of V foim of expres^oo. In tbc other parts of the statutc^l have strict^ 
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** the deed off^ pnanifeetly expressed, ^tt be^ob^ertedi* \ 
so that tfie perfloo^ to whom such a c9nditioiial gift wa» ''\ 
made^ shoidd Dpt^haye power to alien, and prevent the 
land iromjvmainiir^ to hi^ issue^ or^.upop failure .6f issue, 
to the donor or bis Jieir. It was dec^ved that the secondT 
husband of a^ch a wooiao should not claim a^y thing per 
legem AnglidBj in sach.^ondUition^lgift; nor the is^ne of 
such second husband dai^ a^y tiung by descent.; but 
that immediately upon the.deat|i of a man smd woman to 
whom land was so given, it should Tevert to their iss^e^ or 
tf> the donqr or his h^ir ; so that:the law, in.this particii]ar» 
as laid down both by GlanviUe and Bracton, was chaiiged^ 
and the opinion maintained by Stephanus de SegraveM 
die last ireign was established (a). These are the worda 
of this famous law ; the great object of which seems to 
have been to secure the tden possessors of land in the 
power of making dispositions that w^re to endnre, to all 
eternity. The inclination shewed by the courts to sup*, 
port the principle of this statute^and the construction 
they put upon i^ soon promised to cari'y this intention 
into full eS^cL 

' adhered to the ori|iii«l i and the langtiage* for that reaBon, will be found 
to vary from the comoaoo translations* fiaving in the above instance 
shewn my regard forlhe prejudices of the modem lawyer, t must attend 
to thoae of the jutidtcarfaistoriani and to the natareof this work. Tbe 
Mader vho bas passed through the former part of this History arrives ai 
this period full of a prepossessioa in favour of certain forms of expression* 
Instead of a dee^ofgijlt he would expect to hear of a charter ofdoriaiion, 
and SD indeed it ought to be. That it is ibsohitely necessary to adhere 
to tlie language of the time, in parsutng an inquiry like this, every one 
must koow. ' A curious observatiou in the next page upon the construe* 
tion of this statute, is founded intirely on the expression, and would have 
been lost, if the common translation had been followed. Howeveri the 
reader should be apprised, ^at» from the time of this khsg,- a conflict 
will inevitably ante between tbe old end ne^v Hinguage of tbe law/ end 
the victory will in the end be decided in favour of |;he hitter. H must 
be OUT business to take carej now we have so much to say on the altera- 
tioQS made in thdaw by statutes, that this new translation of old laws 
does not jpiecipitate the victory before its natural time. , ^ 

WVid.snt. voi.r.m 


TEe C0iuttyuctidii <tf the judges upM ti^ #<H^dk^ aiidf 
teUfntion of thi» sttitUte in^as, Aat A^ ddnee sHouId no 
Idnger harfl ^^ c&niiti&nfiiy aa before, IMif Ant th^ fe« 
%f^\M^ enthiRi^ eut, or cHvidM/a^h^sB^uitfbaVe a 
JMkm fallkiHiin. Itdt^, this see^s to Hw^ becta-fore' 
^«ien by die makers of tHe aef; for, nr die stote pSfriiameDt, ' 
and before tbe ^Mute Moid frate been agtta«ed^^ in the 
eourlrof laW, We .find the fetrnfoiditin tdll^tufn{a) a# 
expressing atf el^ate then existing in the Ikw. If ^petrr^^ 
ttbe tery eariy after the statute the jik^es' hkd' gone a 
gtwt way in pursuing its intention ; fef they rtot only fcof 
a fi« tttl ont of a fee sitnple, bnt they agaih divided the 
ftetail: aar fbr instance^ if a persoil tbok l^nd by purcha^ 
tb'hiili and fats wife, and to the issue begotten by tbem in 
lawfiil matrin*ony,''iiodnng ^oiild hereaccrtie tb the puK 
chasors but a* freehold for their lives, arid ihe/^ to disrti^ 
issue: if diey had no^issiie, the* fee remained in the person 
of ttie' donor till they had J^ue; and^if fhepurcbasor 
had no issuer or the issue failed, the Jkiid reveHtefl tbtlie 
dbnor<2f); Inthis constl-uction tbey seeihed ititikielyjastiiied 
by the terms of the statute; for it speaks of die' land not 
as descending to the issue, but as remaining {c), or revert- 
ing ; and, notwithstanding the terni dnscendtre m the writ 
given by the act, it seems to consider the issue and the 
donor as in the same light* The numberless consequeoce^ 
Whieh followed from the restriction inipeised bytbisf 
atatute, furnish no small part of tile discussion to whieh 
landed proper^, afterwards became subject ^ as will be 
aeea in the course of thb History^ 

A remedy was oidaitied by tiiisract ferthose'who woittW 

avail themselves of the new regulation mafde 6y it. The 

following form of a writ was given c ]^r<Mjfe A* quod 

justly 4rc. feddat B% mdnefimnde' F.tmtitnnt'pe^fmeni^ 

quid C. dedit tali viro, et tali muiieri, et h(ettdilhi$ ^ 

(e) An estate ad rmancfttiaftt m (DstfVilkr^ ifi|mfief'an 4itlWtt*itt Ikln 
Lib, 7. c, I; 


ipsa ato ef ntidtiefi i^^ritmt, ^^. Oi thiis : qiiii C. 
dedit tali iiro &i H^erum ntaiitdjgiafH eufri taH maiief^ 
tt ^Uodp6sAf9iaHtrrh ptiidhkifuih '^tep Mai§fUt, pedii^ 
M.fiHo HtHiMdm ^H A irvmerh Ae^tii^l dibi$at jHsr 
foHnd^ dhnatioMi fftt^ief^i ttt ditttyS^t. . Or thlw : f umK 
'*€. didit UK e!t Mf^dibUs de corpote m&^tmdibUs^ ^ 
quod post nt^rim itivAit t(M,p^d^c^ BfJlH& prMkti 
tatii dttc4Mkrt dibedf pef fmhafh.tic. The Vrfr Sere 
given' irks fot.tH^ iSftatf arid ^ in itftigf-tlm^ caH(ed al 
forntidbirindi^iHdet: Th§ti^ \v4# i» wit of /(mUedoH 
in resetter, as hHhte sJfafc^ bfc^tt dalle*, ^iUti by Ae stutUte ; 
l3^t wit whercBy the doiidr noigbV tedWe^ iirti^ isstie' ftdl^, 
(itiys ikii ztt) freu% cotnmoii <^ough ifl the' chflSie^fyi; 
tht)tt^fr t^ere n tid i^^iititm of isudi a Wiit iti Brftetoff; 
L^t' th^ ^fiScac]^' alldwed by the kw to a Fin^ ikould 
pi-ejacfici^ the ^ovisioiri hereby ordiiine4; it \f«n- declami), 
tliat if-d Fib^ wsis levi^ of larhds^veti in the dbovd fornf, 
ipsbjnrk tit'nMui{d); it sbotdd b« fdid; and their heirs, ; 
01" dio^ t6' ^6ni a&t i^ev^rsibD^ belonged, tbobgh^ ]^ey ; 
^^re of fufi'dge, ^btiL England; and out of prijicNd, stidUM 
lixft bet' under nec^sity ta in^6 th^ir claim (A); Thid \h 
the i^hdlci of the'flltatiiti^(fi» e!(»fri5', to ^^%icll #d shall Bav^ 
ir^qdt^lit ocdilKioB itx recuy in tljfe eoiir^d of tlii^ work. 

It fi&S b^ sc^(c)'IU)W tH^ iAfiiiiiiiMmioii of ihfe^at^ 
dtetti caCiA^* ikfttf ttiA fcands of the dtdihai^ ; '#ho was 
libdiWI, bovrclir^r^ to db su'ch- thingsaS the exee^t^ wobld . 
H^e bi^M li^te to; hsfd thehe b^^' a will: It seeths* &ii 
paVt o^ his &x^t^ wkflT ^ot stifficiehtly considered by th6 
blsliop, atid" thetdfbte thi^ fbllbwing decliiratiori 6f the 
cothdioti h^* Wsis" md^ ; nirtaibly, tfaae th^ ohlhiM'y sAidiild 
b^' bound tb att^iv^r tU^ debt^ of die intestate, ^ fisrr si$ 
di^'^oods Wobid gO| in the sam^ manner ils'tlle eldeeiHiotI 
nitththave dtflie<<lji 

(a) It may .be worth remafkiti^, thkt these «ery words are used By 
tiractbh to «xpress, thil a fiiVe wiW viiid*. Vid: aiki Wl. 1 470: 
(») Cii; r* tidUnt Vol. i. 47«: (ty^ ViA.«ht, rut; I; ^, SO^'. 
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Executors could not, ^j fb» conunon \9w, have aa 
action of account, for an account to be made to the testa- 
tor, bec^^e an account was a matter that was considered 
as .resting in privity between the two^ parties concerned; 
for which reason it^.was ordained, that, for the future, they 
riiottld have a writ de compoto, with the sapie proceas as 
the deceased woul4 have been entitled to (a). '' 

The remainder of this statute consists of improvements 
in the administration of justice. These were very nunier* 
ous and important ; the change in the order and course of 
judicature^ which was the grand object n>i Edward's re- 
formatbn in the law, being principally, effected by this 
statute. These regulations divide themselves into such 
as concerned the jurisdiction of courts, and such as made 
any variation in the course of proceeding. We shall first 
speak of the former, in the order in v^hich they were made. 
KttgttlatioQ of The first of these relates to the proceedings 
the eyre. ^x the eyre. There used to be proclamation 
made for the delivery of all writs by a certain day ; after 
which UQ writ was to be received. Suitors trusting to this 
used to depart, when, by some connivance,, writs would 
be received in their absence, and they lost their land by de- 
faults To prevent this, it was ordained,. that ^e justices 
in their eyres should appoint a time of fifteen days, or a 
months 9iore or less, according to the size of the county j 
within which the sheriff was to certify the chief justice of 
the eyre, how many and what writs he had, and none was 
to be received after that; but all process issuing upon- 
writs received after that, was to 4be null and void. How- 
ever, to this there were made several exceptions : first, that 
writs abated might> during the wliole eyre, be amended : 
secondly, that writs of dower of the seisin of men who 
died within the summons of the eyre(&), assises ultima 

{c)Ch.?3. 
{b) JLofd Coke', 2 Iiist. 377» construes iitfra tummonitionem -tfiqefif to 
itgnify the spftce of forty days previous to the coming of the jostices in 
eyre I but I am inclined to think it meaAt, as In Ur^cton, the district' 
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fNtsentatiams, wiits of qiiar£ impedit, of churqbes vacaut 
within^the aforesaid summons, should be received at any 
time before the departure of the justices : and lastly, that 
all writs of novel disseisin, at what time spever the dis- 
seisin was done, should be received in the <^re. 
' This chapter makes a provision concerning the appoint* 
ment of attornies. At common law^ the king might, by 
letters patent, or by writ under his seal, grant to any de- 
mandant or plaintiff, tenant or defendant, to make his at- 
torney ip any action, and comm^^d the judges to admit 
such person to be attorney' ; but now/ by this act, for the 
quiet and good of his subjects, the king de speciali gratid 
granted* that such sis had lands in several shires where the 
eyre was held, and ^ had a suit there, and were apprehen* 
sive that they might be sued in some other county, as be- 
fore the justices of the benches at Westminster, or the 
justices ad capiendas assi&as, or in any county before the 
sheriff, or in a court baron, might make their general at^ 
iorney to prosecute and defend suits for them in the ^e.: 
which attornies were to have authority to do all acts, till^ 
\hey v^ere removed, and the plea determined; though they 
were not on that account to be excused from being put 
on ju>ies and assises before the justices (a). By thisLpar- 
liamentary,pern}ission to make attornies, the king gave up 
the fees that used to be paid for a special permission to 
appoint an attorney; and, in proportion, the carrying oa 
a suit became less expensive and troublesome to the sub- 
ject than it had been (i). 

The nest provisions concerning judicature are ch, 29 
and 30. The former relates to justices ad audUndum et 
terminandum, or(c) of oyer and terminer, as they have 

within which the suoimoos of the Justices itinerant would rup. Vid. 
ant. vol. LS46. ' ' . 

(4i)Cli. 10. <i)«UisiS7S. 

(c)It may tc remftrked, that OydlMyfrom Oyt tQ.hear, in Sptnish, 
signifies ti judge. 
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since b<*efi iisuiaBy cklletf. tit^eie^ thfeV^ is noitnehfion 
ih Bi^cton^ though th^y arfe hint<^d at m a st'^tute of the 
last reign. It.wa^ A\3W CMctedi that a tE?i7V {tot so cbW- 
missioHs wfeYfe called) rfe trdhsgresdorU, ad au^enStum et 
terminandufkj for hestrihg diid determmlrtg any outrage or 
misdeniei^ti6r (for ti^drisgre'^s'w h to Be understood" in a 
Ikrge sense) iJHouId fibt froth thericeforlK be grahtecf before 
anyjustices, e^ccept justices of eitfier benth* anc^justices 
iiV e5^re, nisi pro' euormi fratisgresswhi, unless in cases of 
paYti'ctil'ai' enbrmlty, ^here it was necessary Ho provide 
speedy I'ethedy^ dhd the king in his special grace should 
think fit tb gfattt it* ; nX>t ^as a writ ad audie/^uni ef tef- 
minctridlintf to' h^^y appeals, to be granted l^ut' in special 
C^$e^, ^n& fot- certain causes, at the kiiig'scondmand. 
But, that i^ilch' appellees might not be detained in prison 
an urir^isdtidttfe time, they were tb have their \^it de odio 
i^'atiHy as' ordained' by MagtM Charta {a), It shbuld'seero'> 
Ixoiti tlife tnatiiici' in which the writ of oyer and tenriiner 
is here spoken of, ftat it wa^ usually issued at the sUit and 
•'pi'^er of some peirson, and was not a general commission, 
like tliat of gaol-deliveiy': it used alsO, one should' tlHiik, 
fo' be directed* to* private persons, whose names were in- 
'B*6rted*by the direction of the party suing it out. A writ 
6t oyer and tertniner might be superseded* under this 
statute, quid'tton e^rrhis tramgressioy ^c, 

Tbis'Isfoliovfca by thetitatute oTnisi prius^ as it h&s 
sitice^b'eeii caRed. tt will be unnetessary to recapitulate 
the account formerly given, and sb frequently recurred tb; 
of the br(!ef of judlcatiiVe, lioth as it stood at' common law, 
a"nd as ll was altered hf Magna Cfiarta, and subsequent 
lisageX&y. Id further reformation tlietebf, the following 
Justices of. regulation was now made* It was ordained, 
nisi^^, in the first place; ttat there should be assigned 
two justices i^wprn^i before whom, and them only, should 

(a) Cb. 29. Vid. »nt. toI. U «52. W Vid. unii vol 1 245. 
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1^ taken all asmeii of novd dmeiiiif/ ttibrtaokto^tof, m4 
' «ttaiii«B. ISiefl^ jiji«dc«8 were to asMciate^to tfacinisel^^ei 
OQe or two of the discreeleat fcaigfats of the county itifo' 
which they cacAe, and to take* the Before^e^lioned assnses 
and attnifita', itt inoac^ ^e^ tiitiet in: the }iMir; that ia, bei' 
tween the if^dtm of St. John'the^ Biiptiat and the gulo 
of Aagust) that is> the fsait ^ StvPetef 4xd vimula, beinf 
the first of Angust; then l^etween^ the feast of the eaaltfa^ 
fion of «beholy ca-oftSy {hat itfy thd fbiwteenth of September, 
»id die octave of St. Mt^habl';* thetf between the feasfof 
Ae Ej^il^ny, ttett ts^ the sikth^of Janiuaryy ami jhe Cialt 
<tf the PukJiic&tiOQof dvs bleirsed' Mary^a). ^ese jiiif' 
tieeft w^e, in etety connty^^ befbrnthedrd^itum, m ap^ 
l^otat the day of flieir. return/ th«t every one itif^i ktvom 
of their next coming: they were to adjount aisiaf sr At>ai^ 
tserm to tertn^ if the taking of tbemrwanr deferred^, by touch* 
ing to wamnty,' by essoin^, or by ^deftuiit of reeogmCKfra^^ 
• and' if they ^mw' it would be proper fOp aast^ of iiK>#catio^ 
cenotv when respited by essohi or vomeher, t» bo'ady 
jouraed into the b^h, they wtsr^ ti» dettd the r^Mord^ widp 
the original writ^ before^ the jnaikes of tte- bendi ;: and( 
whoft tfai^ {dba bad proceeded aa far a«^ to ih«^ cii|i«i»n tst 
the aftiftO) then the justices of &e bwoh wiere t& remanA 
the rfeeord, wit^ the original ^t^ baok to' the farfiiiet« 
josHces^ bifbfe. wh(»n the aswe ak^ld be takedi Itr wto 
ordahiedy that the justices of di^ bench ahonM give l6ur 
daya^ at-Ieaat, in the yeiKrj i^iriMiae^ol tbe^sdtfov^ kimi^ 
Befone the said> jtieticea «ssig[fed>> in ordfar to^ apaiie ei(^ 
peHN^e and' troisble. ' 

Unw far the Btatnte proddeseooncertting^ aasiie^ wiffeh: 
if» Bolbitrgr ihore than a ioiodiffiwtiotf ofi the itMitntion^ 
of jnatkea ^ assiid ^ MtgrniChmttai- It tht» goei^o» 
dine: BeiMeathe^atoV0/iaA{iii«ititm«^t4ibein^en^of^ta^ 
piiiser whioh wet^^^ iii.aitit befohr ttt^ Juiticei^ df botfe 

(a) For these feasU and seasons, and tlie relation tbey bore to the 
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J>eiiches (unless it was an enormous crespaiss tHtt required 
a more (a) solemn enqnirj) were to be determined before 
(bese justices ; as were also inquisitions arbing in other 
pleas depend'mg in both benches, where die issue was of 
easy examination; as an entrj or sdsin> or any one single 
point which was to be tried. . But it ordains, that in- 
quests, where great and numerous points were to be tried^ 
which required much examination, ^ould be taken before 
the justices of the bench, unless bothr parties joined in 
praying that the inquest might be taken before aliqmbu$ 
d€ Md^gtef some associated in the commission, ckm in 
partes iilas venerint; whidi, however, was never to be 
dqne in future bnt by two justices, or one justice, together 
with a knight of the county, who should be agreed upon 
by the parties. - 

To carry the provision ot this ac;t into execution^ it was 
moreover ordained, diat no inquest should be taken before 
any- of the juatices of the bendi, unlesa a certain day and 
{4ace waa appointed in the county, in presence of the 
parties, and the -day and place_ inserted in a judicial writ, 
in. these words : Pr€Rcipitnu$ tUn, quhd venire facias 
coram jnttitiarm nostris ayud Weetm. in octapis sancH 
MichaeliSf Kiai talis et talis tali die et loco ad partes 
Ulas veneriniy^duodecim,Sfe. Thus the inquest was to be . 
taken at Westminster only upon failure of its being taken 
in the. county ; and the trial, in the county was in later 
tones, :from the clause in the writ, said to be at nisi prius ; 
diougb in the iibove venire given by the statute, the ivord' 
prius is not inserted, as it now is, and indeed usually vms 
at that time ; for this clause of ii»t, or nid prints waa not 
a new things In the ce^ of Henry III. when it seemed 
to be arbHrary.and promiscuous whether certain writs 
should he tried at Westminster or i^*iisis eyre, we find 
sitae of than had this clause, N4SI jofli/Mfti pains ad 
partes illas venerint (b), &c. 

9 ; ' > .' ' ' . .' 

(a) Vid, ant. 170. (*) Vi<L *nt. rol. L 3a2. • 


Ini|ue9ts taken in this maooer-werd to be returned mto 
the bench, where jwt^ment was to be given, and the in^ 
quest inroUed ; aiid inquests taken otherwise than in the 
above way were to be held^. void^ . except diat assises. of 
darrein presentment, and inquests of quare impedity should 
be determined in their own countji before one justice \ 
of the bench and one knight, at a day aiid place- ctf tain 
appointed in the bench, wiiether the defendants consented 
or not; and there -the judgment was to be given im- 
mediately. It was further directed^ that al^ justices of ^ 
benches in their itinera should have clerks to enroll pleas 
pleaded before Uiem, as diey had been used in lime past. 
It was ordained that justices assigned 19 take assises should 
not compel jurors to say precisely whether it was disseisin 
or not^ so as they shewed the truth of the fact, and prayed 
the assistance of the justices ; if liiey, however^ of their 
own accord would say g^ierally^ that it was or was not 
di^seian, their verdict was to be taken at their peril (a)« 
This caution seems to have been iu affirmance of the 
common law, and was inserted only to guard jurors from 
being driven into the danger of an attaint((&). 
. This ^as t&e manner in which the old appotntroeut of 
justices was reformed^ and that of justices of msijM*itfS, as 
they were called in after-times^ was first made, lliis 
latter received afterwards .several allsratiottf ; some of 
which were made m: &is reign. As these contribute to 
ihew the history of this important improvement id our 
judicial polity, it will be proper to mentioa them nQW,'an4 
bring the\vliL^I^ ^i ^bis subject into one point of view^ It 
seems, the jusUcea of gaol-ddivery, eit^ not justices of . 
returning so frec^ntly into tfa^ country as was.^*^*"***^^*^^y- 
to be wished, or the persons filling that office not exeqating 
k as diey ought, it was. enacted by stat 27 Ed* I. stat. I . 
c. 3. diat j^stiies assigned to take assises inevery coun^, 

(•) Ch. 30^ {h) VW. ant; »ol. I. 330, 331. 370, 371, &c. 


174 EDWARD t cHAP.x. 

ftftsr liie Jttiises so taken, jhonid <i«maan togeth^, if i]iey 
^iwre U}iBieu9'Mid tf jone of thttn wta m clei'k (which was 
very often the^case), then. >oae of the discreeter knigbts 
of' tfa« county beiog associated wiA htoi who was a lay- 
man, tMy two by the king^s writ should delbrer die county* 
gadly Its wdl wi&iii liberties as widtotit^ as had been done 
in gaol-deliveries fonneily; and then pmceed to nuike 
inquii^ of, and punish Aenth for breaches of the etattite 
S £d. L^ 15. com^dmiaig iiail and mainfwize. Thus wene 
Jucitices.of assise and nisi frius constiytnted also justices of 
g^l'delivery. 

Ttie times for taking toqoests, and the penaoAS' who 
were ^jualified to bf justices of nisi prius, were altered by 
the next chapter of tbis jkct^ in the foUowing way. hk* 
quests and recognitions determinable befoce justices of 
either bench^ were by diis new Jaw tolie taken ia tiane of^ 
mcatioa^ before any juaticeof the same bench whece the 
soit depended^ to >whom was to be associatelel one .knigkt 
in the countf where the inquest was taken ;. thougii in this^ 
as in the former act, ^lere was an /exception jof inquests 
that required gr/eat examination. Has' statute lurlhor. inn* 
powered the jpstkes, in taking inqoests^ to do that which 
appeared to then* most expedient for the good of the 
fealm^ nan obsianie the statute o^f tmipi!iua(.a).' 

Further^ by the atatute^er pefsom apfeaki, 2ld:Ed. L 
Stat, fi.lt was ordained, thi^ where' anch^jsHtiooB asa^ned 
to take assises, aad'^eliv^r ffolSyfoandaayjpnNracs in thk 
gaol; the sheriff of 'thecoun^iwiipreiflie^pe^sanaappealeid 
were resident, -shioald be comiiiaadedi by iIm kiug'j wiill 
. upon testimoiiiy of such jusitioes^ tQ iahe A^ pwaons i^ 
pealed; and bring them befire the jiBtijfiei^ ovliera dbogfi 
should answ)?r. If they would pat tki^psseiws super pmtrii 
am, the justices were to ibswb a jttdidsi wrif to the shenlE 
af the eoufity where die ftlonyiwas^e^annitted^^ffM'Ceirfre 


tices of the place where the provor was tben .4^jUiiBed. 

Thtfs ^Qo^ the jurii^ictipp of tjiosf) j^i^^ces at the end 
of this reigo. TI)is i,Q^tytip9 w«^ A>uje(<1 tQ: be a gr^t 
tDpipi:9vefpen^ x>p the fiyre; j^iH^^Js^.M |!wei,v^ s^vieral- 
ajt^r^tioi^ V? tlj^ ^wp f(:^9^]fW mgP# |q reaid^r U AfiH 
qi^pre be^^ial^ po^D^nil^t^it/s^fKi iRftde thfit ancient 
^t^^ifl^ep^ 1^606 x^^^f^Y^ 9^4 J>y 4$gr6«s whoUy fiuptci* 
)Si^e4 it Tb^ ysiri^y ip lrt?ie liakji^ pf i|»<i«^fKs, «»»< 
tjin^s i/^ .io^f^ ajEHi pometiipAs in |h^ ^cwi)ty^ 99 was the; 
jpi^t^cp ill tl^ l^t fe^fi^ n^ 1q|^^ fiiliJllNiisted(a); ImU the 

^k ex;ci^$fes cpnp^i^^t^d jl^y inff^rlor gqui^s in extending 
titi^fr j,nri|dic$iiiM;iy -^^e rj&pres^eM^. by ^ act (6) which 
g^ve.trebld^ d^oo^ge^ ^igi^n^ ^eri&^ wd other bailiffs or 
l^fdSj >Tho. pj-o^uc^ ^M^ts tp b0 inalicioii^ly brought 
^gf^^t p^f^Qf^^ witliou^ ^n^ cARse gf 9ctiQ»> in tib^ 
cjW^ty, ^^p^eJ[^, ai^4 Ql^^r jcuMNTt^. iMnpng other r^ula-^ 
t^<^ abov^ inferior Jifpsdif Uoi^> .1^ check i?4« iwpojied 
iq[{pi[i tlbe ju^icjidjip^^ .^5^10^4 S>y ?eft*io i]ieT9ons 
apppinfj&d by ^ Il^pj^lliff:^ jinfl T<(im^r9 tQ b.e tbeir 
£jO«^ra;a/o^!W^^i^jprni|i;,.tfr^ ^e^joined not to 

pr^ume t,q enteft^ 8|^^#.fif$.i«atte$^ JbelQQging tQ tb« 

TTiVS,.%.w^!p,?|MfpyMipiw ^»dft' for *»<;flnaimng the 
boui)d^ pf .^4iic9J(|u^ «^ ^€jui(ilig a regiular acc.e^9, to 
cj^ll^ f^ /di^er^t^ ^^ Thrift wfii^e jM^i^y ^t^&rali^«3; 
xs^^ \^\!i^ Q^ r«P^H^f» %l^pb tentM \9 ff«pp<iisr thj9 
foKi9i4^,jK|^t^9l4:pf p^)|Gf«#^ m.<>fie (?iiiy and effectiwl, 
QilW'fi^f. wlM>My 9/f h Wff \i^^ w^«. cQntriif^d f^r ftiidwr 
iflg ^:P»Hr/|tB pfi ewW i'^ P»»3 «9t alre^y. jprq^idecj 
f9rf tl^^ 5ftW8^ 4?^i^y« pew.wdte, ^^m. whieb 
rfal acMqpf Wf^ fqiwrffrff ^ppIififtWe ta ivar^ purp^s^a, 
W/B i^fiP^i;^!)^/^^ .i#. impfovenifiiii ^ade in th^ fe-^ 

-i(a) yid.anl»j|D)|I>^g,.39l,v (*)Cb.86, {t)Q^^. tW. ant. 157. 
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ine4iei8 at cotniiKm Itw, add then of those that wete 
entirely 'new* ^ - 

Th^ next chtititer to thzt de donls condiiionr 

Of replevin. _ , . * , • , ^ 

aiioUBy proTides a remedy m three cases of 
anils di veH^ nami^y ^ii^h were tfaotj^ht great grievances)^ 
Wheii a lord distrained for services, and the tenant re^ 
plevied eidier with' writ or 'without, and upon^the plattit 
heii^ made in the county or odier inferhn* court having 
jurisdiction de ^^t to 9fd»fif>, he avc^wed the taking to be 
lawful and just, die tenant might, as we have seen, dis- 
claim any tenure between them; whereupon, as the county- 
could not try the tenure^^ there was an end of the 'suit, as' 
&r as it could be maintained in that court," and the dis- 
trainer would be in misericordid, and it was not in the 
power of the court to inflict any penalty on 'the tenant fot 
disclaiming the tenure («). This was one defect, which it 
was intended to remedy, by the following provision. It 
Was ordained, that, in future, where lords could not, in the 
like case, obtain justice against their tenants in the county 
dr other inferior court, they might, as soon as they %ad 
been attached^ have a writ ad penendam hquelam coram 
justitiariii, before whom alone jnstiee toiild be sufostan^" 
tially done to such lotdd; and in the writ of pone was to 
be inserted this dause of removal, Quia taKsdistrinxit* 
in f<tdo suo pro ^rvitiisy et consuetudinibus sibi debitis^ 
S^c This allowance of a pone to" the klefendant, says the 
statute, is no prejucUce to the ntfo of "the coinmon law;* 
that forbids (^) any suit^M^si doratnjnkkiariis at -the mo^ 
tion and prayer of a defendant ; for though/at first s%ht, the 
'tenant seems to be the plaintiff, and the;l6Kl defendant, yet; 
wh^n it is considered that the l6rd>faas AstrainiNi; and sues' 
for his services and customs in arrear, htf a|>pears r^er ^ 
the light of a plaintiff* A^M rule to the justices' t6 knbV* 
on wh^t seisin a lord ehould' be permitted to iivow tt cRstresi- 
upon bis tenant, it was «g#^ and' enacted^ that a -distress 

(«> Vid. ant. 47; ^ ' (^) Vul. «nt Toli 1 408, - * 
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should lie of seisin of a man's ancestor or predecessor, i 
tempore that a writ of novel disseisin would run.; ^ 

A second incoqvenience in cases of distress wa9> that, 
after replevying bis cattle, the tenant would sell or eloin 
theoii, as it was cabled, so as effectually to prevent their 
being returned.tO' the lord, if the judgment of the court 
happened to be for a return. To remedy this it was pro- 
vided, that, in future, the sheriff or his bailiff should, be^ 
fore he made delivery of the cattle, take not only pledged 
de prosequendOf as bad been always usual (and indexed die 
proceeding was thence called replegiare), but also pledges 
de avtliis retornandis, for the returning the cattle^ if a r^ 
turn should be adjud^d. If pledge3 were taken in any 
other way than this, the person taking them was to answer 
himself for the value of the cattle ; and the lord might 
have a vt'rit against him, quid reddat eitot averia, Qrtqt 
catalla: if the bailiff could nc^ make the amends, ))is 
principal was to be liable. 

A third inconvenience was, that when a retui^n of; the 
cattle was adjudged to the distrainor, the tens^nt would 
again replevy them ; but when the lord appeared in court, 
he would make default, and consequently, a return ojT ,the 
cattle would again be adjudged to the lord ; and so it mighl 
. happen several times, to the harassing of the lord, and th^ 
utter contempt of the king's court. To remedy this, it 
was ordained, that, after judgment for return of the cattle, 
the sheriff should be commanded by a judicial writ, quid 
returnum habere fdciat de averiis j and therein slu)uld be 
inserted a clause, commanding him not to deliver them 
again, without a writ makbg mention of the judgment pass^ 
ed by the justices (which could not be but by a writ.issa-* 
ing out of the r61l8 pf th^ justices before whom the plea 
was depending) ; and when the tenant applied to the jus* 
tices in such case fpr a new replevin of his cattlis, it wa3 to 
be by a judicial writ, commanding the sherii9F, quhd captd 
securitate de proseqvendo, et ^iam de avenU (or catallis) 

VOL. II. N 
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reiprnandiSf veleorumpretioj n retumutfiadjudictittr, 6^c. 
since called a writ of second deliverance. Upon this the 
^eriff yms to make deliTerance of the catde that were re- 
turned; and to attach the distrainer to appear on a certain 
dirjr before the justices^ where the plea was to be heard. 
If the person replevying should'make defejalt, or a^return 
should on any other account be adjudged, in this second 
replevin, the distress was ever after to remvAnirreplevisa- 
hie; saving, however, a new distress for any new cause {aj. 
The writ of second deKterance is similar to one of the 
same kind used in Bracton's time (6), called a second cap- 
tion ; though diat was, as it should seem; an original writ. 
Indeed there is no mention in Bracton of any decisive 
effect that writ of second caption had, more than the writ 
of replevin; and the making the cattle trrfp/m5a6/e seems 
intirely'a regulation of this statute. 
Of Account- 'I^e proceeding against accountants was 
sots. rendered more strict in all cases of servants, 
liailiflb, chamberlains, and all manner of receivers who 
were bound ad cotnpotum reddendtm. It was ordain* 
^4(0^' that when the lord of servants of that' kind as* 
signed them auditores compoti, auditors of account, and 
iftiey were found in arrears, their bodies riiould be ar- 
rested, and they should be sent, on testimony of such 
auditors, and delivered to the next gaol of the king In 
€hose parts, there to be kept by the sheriff or gader in 
ferris, et sub bona cusiodid\ at their own expence, till they 
satisfied all arrears. If a person so delivered to custody 
Aould c<»nplain that the auditors had charged him with re- 
ceipts which never 6ame to his hands, and had hot allowed 
lam reasonable disbursements, and could find friends who 
would become manucaptors for him, and undertake to 
bring him before the barons of the exchequer, he was to 
be delivered to diem. Further,. the sheriff, who had cus- 

' • {«) Ch. % ' t*) V!d. inu ^% (c) Cb. tu 
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todj of Mm, was to scire facint the lorA to appear ftt a 
certain day before tiie barons of the exchequer, with his 
rolb and tallies by wfaidi he made his account; and ki 
the presence of the barons, or auditors whom they stioidd 
assign, the account was to be rehearsed, and justice done 
' between the parties. If the receiver. should be found in* 
arrears, he was to be sent to the FIeet*Prison(a}. Upcm 
this clause was frakned the writ «iidled €X parte taUe, for 
'the person itlipriiKHied to biii^ the inquiry before the 
court of exchequer. 

Thus far of a particular mediod of proceeding with a(s- 
countahts. It wiEis further ordained fsnerally, in Kke eases 
of account, that if die accountant fled, and would not 
come tt) account^ he wad, according to die statute of Marl- 
bridge (6), to be distrained, if he had any thing whereof 
distress could be made, ad veniendum coram jtaiitiariis 
ad conipotum suum reddendum; and if apon appearkig 
he was found in arrear, and could not pay, he was to be 
committed to gaol, as before-mentioned. If he fied, and 
it was certified by the sheriff that he Mras non i'mentnsy he 
Was to be demanded (c) from county to county, till he was 
outlawed. It was mweover declared, that persons knpri* 
soned for such matter should not be replevisabte, and dm. 
riieriff was enjoitied npt to permit them to go at largt, 
either upon a writ of feplegiare or otherwise, without- the 
assent of the lord, oU pain of answering to him fov the 
damages he had sustained by such senrants, according to 
the amount he could make out per patriam, to Ibe reco- 
vered in an action of debt. If the gaoler could not ttlakt 
amends himself, his principal was to b6 liaMe* Tlitis was 
the process in an action of account become more efieetual. 
We have before noticed diat this action was allowed ^ 
executors by another chapter of this statute (tf). 

(a) GaoU de Flete. (i) Yid. ant. 73. (c) EtngtUur, 

(<0 Vid.aat«158. 


^ 
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Waste. ^ nt)tion if seems had prevailed^ that 4he 

old writ de prohibitione vu^H {a)y which issued 
4n cases of waste^ required the parties to aniswer only i&r 
•waste done subsequent to the writ. To prevent this 
•^mist^ke^ this writ of prohibition was wholly taken away 
.by statute (&); and there was substituted in its place^ in 
all cases of wasfi^, a writ of summons; by which the party 
complained of was to be summoned to ansWer for waste 
done at any tim^ If he did not appear upon the sum- 
monsy he was to be attached^ and^ after the attachment^ 
' V distrained; and if he did hot appear after the distress, the 
' sheriff "was to be commanded, quhd asmmptis secum dtu^ 
:decimy J^c, iu^proprid peniond, he lAoiild go to the place 
wasted, andr make inquiry of the waste, and return the ia- 
.qubition; and upon that* iBq\usit]6n they were to proceed 
.to judgment, as directed by the first statu;te of West- 
minster, ch« 21 (c). It yfSLQ in another chapter (r/^opdain- 
ed, that when two or moie had a wood, a turbary, a 
i£shery, or the like, in common, in which neither knew 
.what was his several ri^t, and one of thetti committed 
cwastei against ik<^ will of the others, in such case aii action 
>of waste dbould lie ; and (be defendant, when judgmeiM: 
:was to p^sis, should have his election to take his ^hare in 
a certain part to be assigned by the sheriff, «nd the view 
:of his neighbours chosen and sworn for this purpose; or 
Jto iij^e notbkig in future from the said common but wliat 
<l|is j^Seeners would allow. If he chose to take his share, 
.i$ was ifeo be aUotted him in the place^ wasted. The writ 
fi^ this case b^gun. Cum A. 8^ M* teneani boscum pro ifi^ 
:dwiso, B.f^cit w^tum, ^c. 

/ In favour of infants it was provided, that if they were 
eloigned; and so prevented from appearing in person, 
their next friends might be admitted tosue for them in all 
cases where the infants could maintain an action (e). The 

(a) Vid. ant. rol. 1.385. {b) Gh. 14. ^ (c) Vid. ant. UOv 

{d) Ch. SSJ; {e) Cb. 15, ^ 
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«loigtitnent lias been considered only as an instance stated- 
fox an example, and the statute has always been con« 
strued as giving a perinissimi in all cases for infants to ap- 
pear by their next friend 9 which, however^ is nothing 
Biore than a confirmation of the common law. 

Several regulations were made respecting of extcnUon 
process. Sheriffs used to appoint bsdliffs to ofprojcess. 
make distresses, who were not known to be regvlar offi* 
cers. This was sometimes done, in order to tempt per* 
sons 'to make resistance^ and incur the penalty of contempt, 
of the law. Thus was it made the means of extortion : 
but to prevent it in future it was ordained, that distresses 
^ould tkot be made but by ba^iffs sworn and known; 
and that persons convicted of distraining otherwise, should 
restore damages to the party grieved in an action of tres- 
pass,' and also be punished as for an offence against the 
king(«). . r 

The execution of process by sheriffs was r^ulated by 
another chapter (&). The course of justice was much im* 
peded by the neglect of sheriffisL in making return of writs, 
and in making false retiH-ns. To.avdid such obstacles to 
justice, if possible^ it was directed^^ that persons who ap- 
prdiended ihe negligence of sheriffs, shofild dehver their 
writs in pleno comitat&y or in retro comitatA, as it was 
called (which it 'seems was a continimtion of the county 
court, after the hearing of causes, fo^eollecting the king's 
money and other business), and f&at a billet should be: 
taken from the sheriff, or under-sheriff^ containing the 
names of the plaintiff and defendant in the writ, with! the 
day on which the writ was delivered, and that at his re-> 
quest> the seal of the sheriff or under-sheriff. dbouJd be 
affixed in testimony thereof; but if the seal was re&ised) - 
the testimony of knights and otiier credible persons pre- 
sent was to be takeo^ and their seal affixed. . After tbis^ 


{a> Cb. 37. W Oh. 3^ 
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if the sheriff did not return the writ, and complaiiit wa» 
snade thereof to the justices, a judicial writ was to go 
to the justices* of assise, to make ioquiry, by those who 
were present at the delivery of the writ, what they 
knew of the delivery ; and if it appeared, upon retura 
of such inquisition, that the writ was delivered, damagea 
were to be adjudged to the party grieved, in proportion to 
&e subject to the action, and the inconvenience incurred* 
The Stole course was also to be taken ^ben the sheriff 
returned, that the writ came too late to be executed. 

Sheriffs sometimes returned, niafidavi ballivo, that they 
had commanded tlie bailiff of a certain liberty, who had 
doiie nothing therein ; and theu they would name some 
liberty, wbic^, in truth, had no return of writs. To cor- 
rect this, it was ordained, that the treasurer and barons of 
&e exchequer should deliver to the justices a roll of all 
the liberties, in every county, that had the return of 
writs. If a sheriff returned, that he commanded the bai- 
liff of a liberty not contained in that rol), he was punished 
i|8 a disheritor, says the statute, of the king. But if he 
returned, that he bad commanded the bailiff of some li* 
berty inserted therein, be was then commanded, quid noa 
omiittu propter pradictam libertatem^ but to execute the 
• writ, and scire fadat the bailiffs to appear, and say why 
they ikA not execute the king's writ. If they came and 
acquitted themselves^^y saying t^y were not required so 
to do, the sheriff was %6 be condemned both to the lord of 
the liberty asd to the party to the suit, who had suffered 
by the delay. If the bailiffs did not appear at the day, or 
£d not on their appearance acquit themselves in the abov« 
way^ in every subsequent judicial writ, through tide whole 
^c^on, there was to be ^e same clause of non omittas. 

Aliother i)(istaDce in which sheriffs frequendy felled, 
was in executing the clause de exitibue^ fyc. for levying 
issues; sometimes returning, that there were none, or 
$maU ; and sometimes saying nothing at all of issues. To 
such return; therefore, it wii,8 now ordained^ the plaintiff 
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aught oj^erat vtrifieart Ihtt the sheriff coold zmwttx iigt. 
larger issaes ; itpon winch a judicial wtit was to go to the . 
justices of assise to make inqoirj, id preseitce of the die* 
fiff, if he pleased to be diere^ for what issues he could aii- 
awer^ iroa the date of the writ to the retura ; and if it 
was psoved that he VtSA not answered for the whole, he 
was. to be estreated into the e3fidie<)uer for the ovevplusy 
and besides was to be amerced £(>r die concealment llie 
sheriff was also enjoined by tius statute to consider allrenU^ 
eom in the grange^ and all moveables (except the fumi^ 
tnre of horses and housh<Jd utensils) as ittuM. Sheriffs 
were to be pnnisfaed for their first and second offences by 
die justices of assise; but for the thirds only coram rege. 
■ It was commanded, that sheriffs should never in future 
retam, that they were prevented from executing a writ by 
the interference and resistance of some potent lord, as this 
was a disgrace to the king's authority and crown; .and 
wrhenever a sheriff was, informed by his bailiffs that such 
resistance was made, he was to proceed immediately vnAk 
the po$secomiiaiiU to su|q>ost him in executing the kiag^s 
command If it was proved to be hlse, he was innraedi* 
ately to commit the bwliSs to prison ; if tme^he was to do 
the same widi the offenders^ who should, not be delivered 
without the specials oopmmand of the king. If he Vf%» still 
resisted, he was to ioertify to the* court the nasvea of llie 
cesisters, with those who were aiding, consenting, *coni*' 
manding, and favouring them ; wiio were to be at tao h ed f 
per corpora by a judicial writ to appear eaMmr4g4\ and 
if di^ were convicted, they were to be punished at^ ikc 
pleaauns of the king. ' 

AnothereompIaintagainstaheriAi^nckedoit, or mmiaoiii- 
and baiUffiof liberties was> dM tfiey put infirttk iusjurm. 
persons^ ahd those wkolivedeutl of tbeeontry, upon jnrief; 
and summoned a greater number than was necessary, only 
to get money for dispensing with their attendance ; so that, 
after aU, assises and juri^ very ifrequently would not be 
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taken^fiorwant of jurors. It v^as therefore ordained (a), that 
io one assise no more should be summoned than twenty* 
four ; and that* old men above serenty, those wh6 were in* 
curably ill, or at the time of the summons were ill, or not 
resident in the country^ should not in future be put on jtw 
riesy or lesser assises ; nor any one who had not^ome free-* 
hold- of the value of twenty shillings per aim. within the 
county where the assise or jury was to be taken, or of for- 
ty shillings without it ; unless they were witnesses to char<» 
ters^ or other writings, whose pre^ence was absolutely. ne« 
cessary. As to great assises^ where, cm account of the 
small number of knights, it might be inconvenient to affix 
any such qualification, it would be sufficient, if they had 
freehold of any value in the county. If any officer offend* 
edagamst this act, he was to answer in damages to. th« 
party grieved, and be amerced to the king by the jui»tices of 
assise, who were to hear complaints on this statuta The 
qualifications of jurors w^e altered by the statute de iis qui 
ponendima8iisis,2i Ed. I.st. l.^hich requires those who 
were on juries out of their counties (which was the case in 
trials at the bar of the courts at Westminster) to have 
land or tenements of one hundred shillings per ann. and 
those within the county, of forty shillings ; those before 
justices assi^ed, or other ministers of the king appointed, 
to take inquests, juries, or other recognitions, forty^hil- 
lings per arm, ; but as to. those before the justices itinerant, 
and in cities, boroughs,. And other mercantile towns, they 
were to .remain as at common law* Bespecting jurors in 
general, it. was enacted by, stat. articuli mper chartas, 
28 Ed. I. c. 9. that such persons should be put on inquests 
and juries as were next neighbours ; those who were most 
sufficient, and l0ast suspicious ; under pain of paying dou-« 
ble damages to the par^ complaining, and b^ing amerced 
to the king., 

" / («) qh. 38. 
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To return to the statute of Westm. fd. Some further 
regulations Mrere made for the forwarding of suits : these we 
shall proceed; to mention. As the law now stood, a war« 
rantor, if, upon denying the warranty, it was found against 
him, suffered no other penalty but an amercement, and 
being obliged to warrant (a); but it was now thought pnsper 
to make' the warrantor, in such case, lose his land, as the 
tenant would : and further, to prevent collusion and delay, 
it was provided, that where the tenaat and warrantor were 
at issue, the demandant might pray a venire facias, to try 
the matter (6). We have seen what great delay was occa- 
sioned by the essoin de malo kcii. To prevent the long and 
tedious course of ascertaining the truth of this essoin by die 
writ de fa^iendo videre (c), it was now provided (rf), that 
the party might, in the iter of the justices (which has been 
extended by construction to the common pleas), take 

issue whether lanis^uidus or not: and if it was '. 

, o , ' . Of essoins. 

found against the essoin, that it should be 
turned to a default. This essoin de malo lecti was wholly* 
taken away in a writ of right 'between two claiming by the 
same descent ; as between parceners. It had been enact- 
ed by stat/Marlb. c. \%. («) that after a person had put 
himself on an inquest, he should have only one essoin ; 
but this not limiting at what precise stage he should have 
diat essoin, and as defendants would sometimes take it 
upon the writ of habeas corpora juratorum, the con- 
sequence was, that the jurors lost their issues, and the 
inquest was not taken : it was therefore (principally for 
die ease of jurors) now provided (/), that the essoin should 
be taken at the next day*; which must be upon the venire 
faciasj and not after. This alteration, like that of the 
statute of Marlbridge, which it was meant to amend, has 
b^en construed to relate only to personal actions. Again, 

(a) Vidsot. vol. 1. 447. (6) Ch. 6. (c) Vid. mU vol. I. 414. 
(rf) Ch. 17. W Vld.iint.75. (f) Ch.27. 
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as at commfm law, no eatoin was to b« aUowed, whcve a 
day waa giveD pre€e partmm, and tke parties ngreed to 
come without m essoin (a). Again, wkereas by the stat. 
Westm. 1st. (b) an essoin was taken fr<mi the tenant in car* 
tain asaiaea, after appearance, it was now in like cases to be 
taken from the demandant («). 

The viM, which likewise created, mnch delay in eaal 
actions, was dispanaed with in some instances. It was or^ 
dained id% that where bud waalost by default, and the loser 
brought a new action ; and where a writ was abated by a. 
dilatory exception, after a iriew, as by non-tenure, or aii»- 
naming of the place ; no new should be granted in a se- 
dond acdcHi. In the following cases there was to be no 
tiew at all : in a writ of dowar, where the land was aliened 
to the tenant and his ancestor, for he conld not but know 
the land himself; in a writ of entry, after a fonncr writ 
quashed for assigning the entry wrong, in wfaidi these had 
been a view ; and in all writs grouncbd upon a demise to 
the tenant himself 6mm the phuntiff or his ancestors, dum 
fuit infra atcLteniy nom composyinprisoni, and the li)ce. la 
these provisions, the legislatuie seems to have acted upoa 
thepriaciples which govemcd on this subject, in tke better 

Tbe other improrvements nndfe in the administration oi 
Justice were of a more striking nature thaathose that have 
just been mentioned, and claim a moine particular regard : 
such as, an execution given agaifasf laad by degk ; the 
introduction of bills of exception; and the pcoceoding by 
tcirefaddu to revive a judgment of a yoar's.slanding^ Thes^ 
we shall speak of first, as moi« worthy the considesatian 
of a modern reader. The remainder of tihis statute ralates 

(«) At common law, an essoin waB allowed on a day givtnfreee partium ; 
but not if expressly given sine asonio. Compare ant. vol. I. 409, 410, 
with 412. 

(i) Viz. eh. 4S. Vtd. ant 188. (r) Cb« SS. (d) C». 48. 
(#)Vid.aati vol. 1.493. 
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to the leai r^nediea to rnudi pnictifled in iboie diqrs, and 
inrkicb we have reserved to be thrown togetlier at tke con* 
cluskm of these provisions for the better administratioa of 
civil justice* 

Both Gbnville and Bracton pass over personal actions 
so slightly, as to give us Qo infonnation conoeraiog the 
execution that might be had thereon. We have seen^ that 
diere was a process against the chattels and the land also to 
compel an appearance (a), and in cases of outlawry, both 
mi^t be taken y but it does not appear^ that the land, like 
the goodsiy was ever sold^ or delivered to tlie phuntiff in 
aatisfactiiMr of his debt. It was only in real actions dmt 
the land waa taken ; except, indeed^ in tha cases provided 
for by the kte statute de fmraaioribui (£)• But now it' 
was enacted as follows : that when a debt was reeovertd or 
acknowledged, or damages a^iudged, in the lung's courts 
the plaintiff should have his electiQn^ either to have a:vifri^ 
ijuhd vicicamk fieri faciat (c) de terris et cMtttilis; or 
one comiwawiing, quhd ifkeanm^ Uburtt ti omnia cakiUa 
dabitoris (exeeptk iobm, tt qfirU carucm)j ^t m^dista* 
TBM T8BRA fkVsCfqitmsq ; detiiumfmrit levatumfpfr to* 
tionabUt frUiumf vei e^fieniam. The statute. ordamaii^ 
that if sr person was ejected fxon a freehold so delivered tq 
biai, he should have his writ of novel diss^stn, and It- 

(a> Vid. ant. vol. 1. 4S3L (») Vkt. aat. 15S. 

(f) Tbe^MHDwpo language of onr law«book» ba^ UeeQ^.tbat ibe writs 
of levari foeiat andJienfM^iat were at the cpinmoa law. Consideriag the 
silence of Glanvilie and Bracton about execution in personal actions, 
there ii no direct aathority either to contradict or support that opinion.^ 
It saems, howerer, doobtfol whether those writs ea mmtM are of such 
aacieot date; and it is not improbable^ that the latter might have obtained 
both its name and existence from the words of this act. From the 
mere penning of the statute, thejierifadajt appears as much a new regu- 
lation as the medieUUem terra. It isprobable, that the distrin^ptr Urrtu 
tt etUalU, which was the mesn^ procesft- in fiersooal actions, was the pro* 
cess of eifecution likewise. The legislature seem to have an eye to this 
process in the. terms dg territ tt Mtaffis* But the writ oijierifii^, proper- 
ly so called, never contained any thing de terru. This defect is supplied 
by the laari facias. Thus tbese two writs rea^h all the objects that could- 
be touched by the old process of i^^rifyof i and were with that view, per- 
hapsy framed after this act, if not upon the authority of it. Vid. ant. Iff. 


isa BDWARD L CBAF. x. 

dis8ei3iQfif necessary (a). Upon this diere was framed awrit 
ef «xecbtfon> -calied an elegit, from die words of the sta- 
tVrit of elegit. ^^ ' *"^ ^^ * plaintiflf or coousee prayed this 
^ writy the entry on the roll was, quid elegit 

sHi execiuionemjieri de oimiibus catallisy et medietate terrain 
Sfc. and tlie writ was, ac cum idem ff.juxta Btatutuminde. 
editum elegerit sibi LiBURAVLiproprtedictis^Olibris 
9f9mia^d0taila, el medietat4m terra ipsius R. S^c (6). Thus 
was land made directly liable to answer for debts, contrary 
to the general policy of .the feudal institution. We have 
seen, that-in the case of a merchant, lands of a particular, 
kind might be taken in execution ; hvLt after this general 
authority had been given to take lands by writ of elegit^ 
the merchant's security was enlarged still further, by the 
second statute on that subject; so that the whole of a 
man's land was made liable to a statute*merchant, while 
only half could be taken by elegit. 
•^ The reason for ordaining (c) a bUl of exceptions was this : 
a writ of error might be had, whenever there was error 
on the record. But it sometimes happened, that the parties 
might allege matter of exception ore^enus in court, as 
tbo method was in these days, which the justices would 
over-rule ; and matter that was so over-ruled, as it was 
never entered upon the record, could not be assigned for 
error. It was therefore now provided {d) as follows : that 
where any one was impleaded before the justices, and pro- 
posed any exception, and prayed it might be allowed, but 
the justices would not allow it ; then he might write down 
the^xception, and pray the justices to put their seals to it, 

(4) Ch. 18. {b) 2 Inst. 395. 

(c) It appears from the following case, that a biU was a mandate of an 
authority inferior to that of a \oriL In 8 Ed. II. upon an issue whether 
ancient demesne or not; a VUl sealed with the seal of one of the justices 
of the bench was sent to the treasurer and barons of the exchequer to ' 
certify the court of the fact ; but they paid no regard to the mandate, 
as it was only a biU', and therefore the same justice sent a writ, rcturna-* 
ble in the bench at a general return day. Mayn. ^7* 

(rf) Ch, 31. • 
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which they shouMdo; and if one refused; another might 
do' it. If; after this, the king^ upon complaint of what 
the justices had done, caustd the rected to come before 
him, und that exception was not found therein, and the 
complainant shewed it written down, with the seal pf the 
justice appendant, then the justice slidiild be commanded 
to appear at a. certain day to acknowledge or^deoy his seal; 
and if it. was not denied, then they were to propeed and 
determine, whether that excej^ioufAigbt to have been re- 
fusedor not. After this statute it should seem, that most 
points of law, whether upon the record or not, might be 
re«examined in a writ of erron . 

The nature of the provision abotit a ^cire facias on a 
judgment cannot be better understood, tImGk from a reh^r- 
sal of the statute itself. Because, says»tbe act (a), g^ire facias 
where a matter is recorded before the chan- 
cellor and theking^'s justices of record, and enrolled in their 
rolls, there ought not be thereon the cpmmon process of ah 
action, by summons, attach daent, essoin, view of land, and 
other solemnities of proceeding that are usual in cases of 
contracts a^id covenants made out of ceurt ^ therefore^ for 
the future^ all things eni oiled in a court of record, or con* 
tained in fines, whether they are contracts, covenants, obln- 
gations, services, customs, recognizances, or whatev^ they 
may be, if enrolled, and such a matter to whi(;h the kiiig.*« 
court might, by the law and custom of the realm, give tlie 
authority of a record, shall have such consideration ^ud 
sanction, as for it not to be needful to^make them again tM 
subject of a regular action and pleading; that is, by sum- 
mons, attachment, and -so on,^ as above-mentioned. But 
when complaint shall be made therepn to the court, and 
the acknowledgments or Jine is a recent one, that is, 
' within a year, then a writ of execution shall be had ; but 
if it is of longer date, the sheriff shall be commanded, quod 

(«) Ch, 44. 
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mrefadat the party cf ^hom the cotnplamt isr^ 16 appestt 
ftt a certain day, and shew caufte why what was cobtakied in 
the roll or the fine ahould not foe executed. 1 1 the party ap« 
peared not, or could say nothing why exeentlon should not 
be had, die iheritf was to be commanded to do execution 
Aereof. It should seem, that this stlitttte^ from tfie men- 
tion of contncts, covemmts, and the like^ first gave k 
mrefaciat in personal actions (that writ beuig, as we have 
feen^ not uncommonly used in real actions) ; aiid that be- 
fore this act^ it had been usual to bring a fresh action upofi 
the judgment. 

Welcome now to the additions which this Jitatute made 
to the number of real remedies before in use. These we 
shall VfKtk of nearly in die order inwhich they were made. 
The first provision of ^s kind was in favour of a wife 
whose husband held land in her right. We have before 
seen, that where a husband aliened a freehold that he had in 
right of his wife^ she, after bis death, might have a writ of 
entry, since called a cui in vitS, to recover it back again {a). 
It seemed hard, that when a husband had lost such land by 
default f the wife^ after his death, should not have the same 
remed)', but was to be driven to bring a writ of right. 
It waa therefore ordained {b), that in such case the woman 
Aonld have a writ of entry, etn* ipsa in vii& mi coniradicere 
non poiuit ;* which should be conducted in the following 
way: If the tenant pleaded against the demand of the wife, 
that he entered by judgment, and it turned out to have been 
by default, then he was to answer over to the title under 
which he claimed upon the first writ brought against the 
husband and wife ; and if he could make out none, it was 
ordained, that the woman should recover, notwithstand- 
ing the default Again, if a husband refused to defend ad 


(a) Vid. ant. vol. I. 393. {b) Ch, 3. 
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action brought for the wife'a hmd, sh« m^ht^ upon her 
prayer, be received to ddfend her ri^t(dr). . 

In like manner, vihea a tenant in dower, or per iegem 
' AngUey or otherwise for term of life, or by any gift where 
die reversion was reserved, made default, the heirs, and 
those entitled to the reversion, were to be received Ho an- 
SMrer, if they came before judgment; and if j|ii%ment had 
been passed, either by default or reddition, then, after the 
death of such tenant, they might have a writ of entry wkh 
like process as that above«mentioned. 

Where a person aliened any land held in right of h» 
wife, it was ordained (A), that, after the deadi of the hus- 
band, Are woman or her heir should not be delayed by die* 
nonage of the heir m4io ought to vrarrant ; but a purchaser 
was to stay till the age of his warrantor, before he should 
avail himself of hiv warranty ; for he could not be igno- 
rant tfaiftt he was purchasing the right of another person, 
and therefore deserved no favour. 

Further provision was made in cases of dower. It 
was declared (c), consistently with what the law had 
umformly pronouuced (/;?), that where a husband, b^ 
ing impleaded, had* given up die land demanded to 
his adversary de piano, that i|, by a regular judicial 
aUrrender, the justices, upon a writ of dower, should 
adjudge the wife her dower. But where ,tbe^ land 
was lost by default, there was a difference of opinion) 
tome justicej( holding diat the widow was, in such case, 
entitled to dower; others, that she was not (e). To re^ 

(a) Vid. ant. 151 , the first law for receipt. 
(b) Ch. 40. {€) Cb. 4. {d)Y\i. ant. vol; 1. 101. 

(e) This losing of land by default, was nothing more than another in- 
stance, where a feigned recovery was made use of to avqfd certain restric- 
tions imposed by the lair of estatrs. A recovery having all the forms of 
ajudicial proceeding, without any visible collusion, as in the former case, 
we find that the judges were startled with its apparent legality, and some 
held it to convey a clear unincumbered title. We shall see that, in the 
course of two centuries, the judges in Taliarum's case came to an agre0i> 
ment in iavour of a feigned recovery, and adjuclged it to convey a title, 
clear of all possible claims, Vid. ant. 155. 
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move thb doubt/ it was' now dechxedf diat a woman 
claiming her dower should be heard in this caa.e^ as in the 
former ; and if it was objected to her that bet husband 
lost the land by judgment, so that she ought iK>t to have 
aHy dower, and upon, inquiry it wais found to be a judg- 
ment by default ; then that the tenant should further shew 
what he bad a right to according to the writ which he had 
first brought against the husband; and if he proved her 
husband had no right, nor any one but himselfi then that 
the judgment should be, quid tenens recedat quietus, said 
quid uxor nihil capiat de dote ; but if he could not shew 
that, then that thd woman should «have judgmenl^ quod ^ 
' recuperet dotem suam : The same where a. woman (a) be- 
ing endowed) or a person tenant per maritagiumf per legem 
jlnglic^ fot term of life, or in fee-tail, lost by default 
Moreover, when these tenants claimed their lands so lost 
by default, and came to such a stage in the pleading ^ to 
be obliged to shew their right, which they co|ild not do 
without the aid of their reversioner ; they were, by this 
statute, permitted to voufch such reversioners to warrant}-;, 
thib s&me as if they were tenants in the suit; and when ^ 
the warrantor appeared, the suit was to go on between 
him and the person in seisin, according to the tenor aud 
form of the writ which had been first brought, and upoa 
'which the recovery had been by default ; and so from se- 
veral actions, says the statute,. they would come to .one 
judgment, namely, ^ther that the demandant recover hi$ 
demand^ or the tenant go quit. 

Again, when a woman^ havmg no title to dower, 
brought a writ of dower, during the infancy of the heir, 
against the guarding, and he, out of favour to her, made a 
reddition of tlie dower, or made default, ot defended the 
suit so' coUusively that the dower was adjudged to her in 

(o) This was not a novelty j for it was the practjoe in the times both 
qS Glanville and Bracton, that the widow in dower unde Mil should no^ 
be answered, unless she produced her warrantor, tliat isj her reversioner, 
Vid. ant. vol. 1. 379. 
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prejadice of the heir ; it wetanovf provided^ that t&e hdn 
ivhon he came of age, might demand the aeisin of his ant 
cestor agaioBt her, a» against any bdier deforct»r i no, how- 
ever, as she should still have her exc€fx;ioti to shew her 
light to dower, and, if she made it ont, riKMrid go qoit and 
retain her dower, and die heir be amerecd at the discre^ 
tion of the justices; but if-aot, dbiattlielieic i^uid reeovel^ 
his demand. ^ . .* 

In like manner, if the heir or any otheK mipfeaded a^ 
woinan for her dower, and stfb lost' it 'by default, the de« 
feult was not to preclude her from recovering it backagafal 
if she had right; which lihe might do* by the foU^'^ng 
wrrt : Pracipe J/quidju$ih, 8^c^ redddt tali quafuit nxdf 
tali tantam terram cnm pertinentiis in N. qtaam clamai 
esge ratianabiiem dotem suam (a), et quam iaiii ei >Efx»K^ 
CEAT, S^c. which writ has since been common^ calleik 
a quod eideforceat (6). To thie writ the tkont dut»rf nUe:^*^ 
]iiightplead,that8hehadnorightto be endowed; . M^^t- .; 
and if heeouldmake it otilyliewas togoqint; if hbt,she WHir 
to recover the Und- whereof she had been before endowed? 
Again, a mha losing his land by defonlti had no remedy ex^ 
cept a writ of right ; but this writ x^buld only be maintained^ 
by such as claimed the mere right, which tenants for te^tm ol 
life, per tib^rum fnuritagiumy or in f€e-tail, could n<>t, a# 
there was a reversion in some one dse; it w^as liherefore 
provided, that such defaults should not be wholly prejaiibeial 
to the defaulters; and several new writs of deforctdt vrtt€ 
given by this statute instead of the writx>f right* The quod 
ei deforceat for a tenant in maritagii^ was thus : Pracipe^Ji, 
quidjusthyS^cf^edddt B. tcde manerium de C» cuni perti-i 
,neHtii8 quod clamqt esse jus et maritagium mum, et^v<y& 
prttdicim ^. ki d btorc e at ; that for a tenant for life,^?/(xl 
ciamat tenereadterminumvifa; ei QVODpradictu^ A, El 
p£Foiic eat; that for ateuant infee*tai]|,9tiodc/dma^^e«£re 

{a) Or, dt rationabiH doU sud. {b) Yid. ant. Vol. I.' 395. - ' 
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iibiei AiOtedibfu tuh ie tarpore sm- legkimippocftatisp ei' 
Svon pneiietwA^-Bl nv.^%t±in. Sudi were the pro^ 
ywMm of tills BtatntB onlamii^ <he imt of quhid ei iefo^ 
tmtt for ]>ef90M potsctted of a particular estkt^. 

Ilie wrks fifaned by ^le last statute were designed itir 
sobstibites for tile wiit of righli eMber where •nscurreoccr 
fo 4bat baaardoiis neaMfy wovdd be ttic<Hiveaieiit^ or where 
tile persons injured had no.-title by law to that writ. The 
liatele wliicb ftlbwa (a),«ade tome re^ilalioQs upon tho' 
jHtine priociiiifi in case of ^IbrpatioB of cbuschea. This 
act is very fuD^ and seeds fio-oftber eiplanatiou dian 
or i^eteatt- what the anere statemeiit of it will^'give. Il' < 
^>«»«to bagifis by sayings that there being three ori^ 
churciits. ^^ ^^ ^ adfbwson of chtnrchei:.; oae o£ 
Aem db retlOy Ae oth^ ^o it pasfgssicne^aiBmelyf thai . 
sdjfiaitf|>r4aMiiMioi^aiidlhatof9tfai«tw ithaii 

lieeo the kw apd cuatom of the realm, that when a perr. 
aon having right preaeiited to a diiircb a cterk>wbo wasr 
aibaitted, th^. tne^ patron ooidd secover Im advow^on by 
Hone buta vrrit of right whieb was to be tiiad by th> 
glBsat assise, or by the Aael ; whence il'fotlowed^ that beirt 
inthin age, tiirottgh the fraud op neglig^nioe-of tbeir gitar- 
dians ; and heirs, wbatfier of age oc^not, tfirougb the fraHd* 
•r Bq;Iigenoe of' tenants per l^em Jnglm^ tenants in 
dower, §oir^ hfi^ fof> years, or io^ee-tail, wer« many tsmea 
AMttherited of .theif advowsons,, or at least put to thete 
writ of rigbli and perhAprin die event wholly disinherited*' 

This was the grievaneat for which it was «ow. intended 
to provide ; b^^ preventing sucb.preseitfations from being . 
prejudicial to the r^ht heirs, or diose in reversionaifter the/ 
death of particular, tenants*^ For tbi^^purpose it was en<- 
acled, tfaatasioftea as any person^ faavbg no righ^ should 
present during die wardship of die heir, or during th& 
lime o£ tenants in ^wer,,j9er' legem Aaglm, or others 

(•} Clu A (t) OI4ht wnt ivaf€ m^eUt^^. ▼i4. ant rol. I. ^55, 
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iiTMe for teim of lifis or yeari, ait 10 le^Uit; ^ die mJt^ 
iivoidafioe, wtieo the heir wis of •full a;«« ar iJi4i«i»^4^t9f 
'into die reveisiou (crX afier the d^th of the bofo^r^HXi^ 
tioBed particular tenants, he di^d liave iucb p^m&mH^ 
-Writ of aflkowaoa as hit last anoeistor woukl bay« had iwhM 
llie last avokhmce happened in Ids time, or bt£wt die-di» 
raise was made for a t^m^r m fee-titf ,aa b^ora-mefitaoned. 
The saRie of presenla^n to cbiprches of ihe advowsoa.of 
married women, during the time they were sub fotnk^i^ 
viri ; the same of v^Iigioua men, as iuhchi)isbops, twshppai 
rectors of churches, and odier ecclesiastical petaons, \ylio 
were all aided by tfits statute, in case Jdf presentations owde 
4>y persotis having no right, during die time such hou8ef> 
prelacies, paMonages, or dignities, were tacant {b). ^o v- 
efer, this aet was not to be^ronstnied as entitling ^nlieir 
or reversioner to* jeoorer, upon auggestioQ that any of the 
before-asentione^ ]Kirticalar tenants lo^t by feigAedi«d«- 
fences, ai adl judgments M^ere to rsmdin in force ti^l ja^ 
%'er9ed for eti^, or ^nnnlied by attaint or oertificale* 

Many <yAer parliealflf^ upon the aame subject wcine at* 
dained foy^bis^iet. (c) Webave seen, fbe aenant in a^nre 
tmpeefJ#iBigbt^ad,«liat before the writ was brought, ^ 
cbtirct^ was'fiiil of a parson presented by -bim ; andthisiwas 
a good plea to bar the action : bat -it uKas ucrm -ordaiaad^ 
that one 4omi of pkadiog ahould be obserred in writs sd^ 
/tV(ej^^e«f/^fa^tOf?dandof9tfaref/»p«(A»^,antkhatlheaatioD 
f hould not foil by reason of iai^h pi^atty, itoiM the wnt!«paa 
purchased-fn/rtf f«mp«s seine5^^e,witbia six«x>Btbs, tfiough 
riie party could not recover bis presttitation widiin -the saa 


(a) The words of tbe statute ttre,posi^aM aivacaiio pptt mvrtem informi 
prepdieti tenertiium (one of whom is a-teosoC mUilJ mI WidMr— «avaa- 
TIT0K, 6r<e. wbich cc»rrespo«^f ««iicti(r xri^b %\m pHSSga b«fpre ^moIq^ 
iti>m Britton ^ «od is aootJ^r instsjice to sh«w>tb(it tb^ i^gi^atiu;j&(f>V«i« 
dcred the statute de donis as giving onl^ an es^te for Ufe to the t#pai4 za 
tali* and a rec^rn&n to the is^ue. Vid. ant. 166. 

(4) Sect. 1. W Vid. aat. .?«K 1. US. aiT.- . 
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iftmthft. SometiaMS an agreraient was made between seve- 
ral persoiiB claiming one advowson, and enrolled before the 
jastices in a roll or fine, to tliis effect ; diat one should pre* 
«ent on fte first avoidance, another on the tfecondy another 
4fn die third, add so on. It was now ordained, that should 
-any be disturbed in such his presentation, he need not bring 
a quare impeiit, but .dio«dd resort to tbe roll or fine ^ and 
tire sheriff should be commanded, quid scire faeiat the 
party disUnbing, to appear at a short day, sis fifteen day« 
M three. weeks, according to Ae distance of tbe place, to 
shew what he could idlege, wherefore the parfy eomplau^ 
ing should not present ; and if he did not come, or could 
not allege any thmg done since the fine to bar him, the 
complainant was to recover the presentatimi. 

It was provided, that if, after the death of the person 
last presenting, the advowson was ass^ned in dower, or 
came to a tenant j»er kgtmjtnglm who pre8ented,.and the 
heir, after th^r deaths^ was disturbed ; he ^uig ht^ at his 
election, have either a writ ultima prtMeHtatiams, or of, 
•fuare impedit. The like of advowsws dempst^ for term 
of life or of years, or in fee-tail (a). In writs of ^uare im- 
pediLwad ultima presentaiioniSf damages were hencefortli 
-to be awardedyif the 9is monthselapsed through tbe disturb" 
Mce of any one, and the bishop pi:etonted v the statute or- 
dains these damages to be to two years value of the church. ^ 
. Jf the six mouths are not past, and the presentation is de- 
jnugned vrithin that time, ibe damages are only to be bs^f a 
year's value : if, in the former case of presentation by lapse, 
the disturber has nothing to pay, be is to be imprisoned for 
two years ; and in the latter, where the advowson was de- 
raigned within the six months, he is to be punished by 
knprisonmept for half a year (b). These writs were thence* 
forward granted for chapels, prebends, vicarages, hospitals, 
' abbies, priories, and other houses of the advowson of others ;. 
' of all which they did not lie at common law (c). 

(«) Sect. 2. (b) Sect. 3. (c) Vid. ant. toI, I. 3^2. 
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It ^*as ordained by die same statute, that When a peraofr 
y^M prohibited from demanding tithes in another pMiAby: 
the writ of mdicavit (a), the gatron of the parson so pro^ 
hibited should have a writ to demand Jbe advowson of thr 
tithes in -question ; and that when diis plea was deraigned 
or decided for the dtoaadanti dien tfie plea in the cccleflii- 
astical court might proceed (b). Upon diis clause a writ of 
right de izdvocaiiane decimarum was formed (c). It waa 
declared, that when one parcener prfesent^ to an advowson^ 
and usurped upon anodier, he, on whom the usurpatioti waa 
made, should uot be wholly barred by his negligence, but 
ahould be permitted to pi«sent, when his turn came again(<Q« 
'* Some statutes were passed coscecniiB^ ad- Adrnm iw^- 
measurement of dower and pasture (e), and nwnt of slower 
the condition of tenants in demesne with ^ ^ ^* « 
respect to their mesne and die chief lords. As the law 
now stood, if -an fa^r withia age asttgned- dower before 
the guardian in chi^ry entered, the guardian could not 
compel an admeasurement thereof. It was therefore now 
enacted, that a writ of admeasurement of dower should be 
granted to a guardian; and if he should prosecute ihe wrijt 
4:ollusive]y, the heir was not to be barred thereby fh>m 
admeasuring it. A speedier process was directed both in 
•this writ and that for.admcasui3emeBt of pasture. Wh^n 
it was come to the great dis^tfess, a day was to be given, 
-within .which (f) two counties mi|^t he holden, and open 
proclamation was to be made for the defeiukuit to come in 
at ^ day named in the writ ; at which day if he camfs 
<iot,|md the proclamation was testified by die shferiff, ad- 
measurement was to beinade by default (f ). 

Pasture was admeasured sometimes eoramjtutitiariis (A), 

{d) Vid. ant. vol. 1. 141. 453. (h) hefiL 4. (c) 3 Inst 364. ' 

■ (d)Stct.5. («) Vid. ant. vol. I. 384. 

- //) To efect this, the tcbeBie of eofttinnancet fixed by the itabite of 
,4Ues communet in hameo mast aometunef he diiturbed, and diipenaed with, 
yid. ant. 58. 

' (r) Ch. 7. (i) y)^. ant. vol. L 34^. 
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^ w etime g id (be domity before the i»hef iff. If might htpr 
pen that the pasture^ aftpr sucfa adfiic9(mreilient) was^aMr-* ' 
ebarged again by the sanve person with more beastf ; it waa 
ibir^foTe xnyw ordain^d^ that n|ion the secotid silrdisarge^ 
jlie compinasaBat sfaould have the leUowring remedy : ' If tlie 
aAffeaBu,retiieiit b^d Men c^fOnujustitiariiij he skotdd have 
i Jtuobcda^ wrijt to die riieriff, comani^n^ htmi in the pre^ 
l^ceof the parties sannnoned^ if they ebose to appear, to 
iff^aire ie mHnii mperoneratmnt* If the second siu^ 
Aarge was foond^it was {o heretttrt^ed before tb^justieet^ 
iMderlhe sea} of the sheriff^ a^ ftie seak of ti^ jpror^i 
iip<Vn ^ifidi the jaatices were to a wat>d dkmages, and estreat 
Ae value of the beasts put iato tbe pasture a^r such ad;* 
fa^^yitevn^mtr inote tbati ought to have beef^; and such 
estreats were- to be deiivel^d to the baroas of tbe exchef 
qptfer, r&e others^ to beansWeihed for to tbe king. If tlie 
jfedmeasaremenit. Imd' been made in , the county, then the^ 
fdaidtiff might li^ve 9, writ ont of chancery for the sheriff tp 
fliqttm of tlie surcharge ; and tbe sheriff wa£t to aitpwer to 
#i(e-exch€^ier for" all the beasts pjut intd |be paattii^ above 
tb^ pi^p^r number^' That' the sheriff might not defravKl 
Ae iliflg m sa^ch easeij^ a very {nuircular cotfse wa$ directed ; 
jthai ail writs de seeuhdd superotier^ione that issOed out of 
phzAtery shduid be inrolied, and at thei year's end tri^ ' 
aertirts of fbem be seo^into t^ exchequer uitdcrthe feal of 
fb«i cbaac^tibr, that 'tbe treasurer and barons might se^ 
hroWtbe sh^r^B aaswer^for the frroduce of idiem. It was 
ibiset^y that writs of fcMjiiseasin hkswise should be efy- 
^led iffth^ ^me mafi^e#, a»d seut infb the excbe<]yer at ' 
the end of th^ y^i^t id). _ • - . . 

The gri^ai)ceis saHfered by tenants in demesne in con- 
sequence of ^uy failure in the mesne lord, were very |^at. 
The law allowed a cUef lord to distrain ajiy where wkhin 
his lise^ fttr hi^ lervioes aaid customer : the 4i,stress n^ig^t 
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4berc»fore M u]M>ii a teoAiitirWlMid a mtane lonl; diat wat" 
bouild'to acquil him towarcb the chief load : sudi tenao^ 
Jio we ver^ after be ha4 replevied the <fistreM, cauhl not dcay 
the titled the; chief tord to his aerviofi and customs; and 
when.be proceeded by wijt of me^ie i^ainstUie msaejoi^ 
ie would peiliaps «taiid out the long pra<(esa of that wj^ 
Ail this migb t happen, "mhcask the mesne .was able«iieugh t» 
:iiuike good the demand ; bnt it became much worse, whcc^ 
be was pot. Again, though the law allowed such tenants 
in demeni^ to aqquit themselves hy paying to the chief loni 
^e demands be had ^ptm the m^sne, yet die chief would 
^sometimes refuse it, and persist in reccaving diem at the 
liands of Us next tenant only ; so that tenants in demesne 
might be rmned through the obstioacy of dieir chief, and 
the insufficiency of their mesne lord, dioqgh they .them- 
edves^ere able to pay all demands properly ^w^fr^Mndmn^ 
aelves. Jill these grievttices required some redress, whi^ 
^as provided 141 the follow^ way. 

It vims directed, that die tenant in demesne, as soon as 
Jhe was dtsirained, should purchase his writ pfmesne againit 
ihe lord that was mesne between him and the cbirf lord; 
.imd if he absented himself till the great Stress awaided, 
and had Jaod in the same county, that die plaintiir should 
:have a day gin^n in the .writ pf ||lent distress^ before the 
icomittg of which two ooundes (u) might be hidd ; and the 
.dieriff should he commanded to &traip the mesne by the 
l^eat distress, md likewise to caiuehim^ to be pitdclaimed ia 
jtwo full,coHnties^ to aiq>ear at the day contained in the wr^ 
and answer io the compIainL If he did net appear, he was 
^olosethesetvicesofbis^niuitywhow^flnolongcrtoaiisw^ 
to him for any of them, but waa, fo>r the future, to do such 
.splices and customa to tbe^iief lord, as he before did. to 
Ae mesne;, fmd if the chief eaiacted mor<^ ,the >nant 
jras tohave all thoae eiEcaplima which the mesne mighit 
liave. If tbe.tnesne had no property, die tenant .was, ne« 
vertbel^ss, to prosecute Ins writ of mesnA^ mi if the sh%* 
(«)yMU«yt,w.. 
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fifF retiinled^ that he> had nbtlnng wherel)y he might he 
summoned, then an attachment was ta go ; and if tk^ ^e^ 
riffvr€(turiiedy that he had nothing whereby he could be at- 
lachecl, ^iill the writ of great distress was to issde^ and the 
|>rocla(nation to be- made in the above form, in x>rder to 
^ve the tenant the effect of the mesne bei}ig forejudged of 
ids fee and services , as befoive direc^d. Again, if the 
.ipi^sne faad^ norland in the county where the distress was 
taken, an original writ of suinmons was to issue in that 
jcountY V ^^ upon ui^ sheriff returnhig,.that he had no- 
Jhing in that county, a. judicial wril; of summons was tb 
issue agaiust him in the county wheri^it was testified his 
Jand was.; and aitit«M^as to be made in that county, till it 
xame.to the great distress, aod proclamation, as befpre* 
.mentioned. . TWhere.it hafy|)eiie«l that the tenant in de« 
coeshe. wap infieoffed tO; hold isy leisis seryices-tban the nuesne 
.was faound.tq itat to the clnef lord, aofjl he was attorned to 
the chief lord after the fofejud^r^of the mesne, in the 
-above' way, ^nd the mesne exdluded, he was neverdieless to 
'answer^to tlie chief lord for all :}uch ^ryices as the mesne 

^was hound to ^ 

' , . This, was to be the course, when tkd niesne did not a(p- 
4}fiar ; but if he::cfid, and oonfes^d he ought to acquit his 
^'J;enant^.or tf^faa w^as^cpthpelled by judgment to acquit 
Jjiin^/'and^yjIerjBiich CG()Qt|e8si6n, or jiniginent,. complaint 
.wa)^ oiade^tfaal^he ididifiotacqtnt bin ; • then a writ judicial 
.fiviEl .to ia9im.foc tbeisheriffiJtojdistrain him-to acquit his t^ 
liaQt,-aiad<tQjie.at arestiiin dliy.btlbre thejostides, to shew 
(^'by.he faadiiotac4uitted himl JVhen:they had proceeded. 
:to di&greaj;;djsti!ess, th« plaintiff was to be heard; and if 
/Iu3 could pf09e;thnt heiiad ii^, the mesne was to ^atis^ 
him iftthmili'!^, anff the.ienattt'to>gorqnit, add be a^j^ra- 
^edia thf^:c|iieiJi>iid; If he cacne^hot at the first distresi, 
fil^s^berdislxess'xv^itoisaiieyaii to be made; 

««nc^ upofi.lbe osiunn of-it, there was to^^be el judgment, 
>slJ)etorfe-ijM»ticittB!i-./t •:/ ., -; / 
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It was not intended by this statute, to exclude ten^nt^ 
from any remedy they had agahist their mesne at commoi)i 
law. This statute was continued to case^, where there 
.was one mesne only betw^een the chief lord and the tenant, 
where that mesne -vyas of full age, and where the tenaiA 
might attorn to the chief lord without prejudice to any one 
but the mesne only. This was to except tenants in dower^ 
tenants per legjsrn Anglm, or f6r life, or in fecrtail, for 
whom lio remedy was intended by this statute ; though, at 
the latter end of it, there is a promise that provision should 
be made for them (a): 

To go on with the same subject of real remedies ; we 
sliall now mention what alteration the parliament made re- 
specting pleading in the writ de consanguinitate; and how 
the writs of cessavit ^ of'nuisance, juris utrum, assise, and 
l^-disseisin, were extended to new cases, to which they 
did not before apply. 

It had been a common answer to a writ of mortaun- 
cestor, that the demandant was not next heir of the an- 
cestor by whose death he demanded the land : it was now 
ordained, that iii^rits de comanc^uinitate, avo, andproaro 
(being of the same nature with a writ of mortaqpcestor), 
the same answer should be admitted (b). We have seen, that 
by the statute of Gloucester (c), a writ of cessavit was 
given against tenants in fee-farm who siiffered the land to 
lie fresh : it was now ordained gefierally, that if any with- 
held from his lord his due and accustomed services for two 
years, the lord should have an action to recover his land in 
demesne by the. following writ: Prtccipe\4. ^nqdjusti, 
Sic^reddat JB. tate tenementum qiiod A. de eo ienuit per tale 
tercitium, et qtwd adprc^dictum B. revert i debet, eJ quid 
pr4tdictns A, infatiend&prcBdictunhservitium pe R b i E n^' i- 
UM CESSAVIT, ut dicitUr: and that, not only in this case, 

' . (n) Ch 9. (h) 'Ch. 20. Vid. ant, vpl. I. 56f3. 

• • i (c) Vi2. (jh. 4. Vid. ant. ! 45. 
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|»ut also io cases witbiatfie stiitute of Gloucoster;^ writs of 
enjtty should be.had for the heir of the 4emaadant against 

' tlie heir of the teoant, and against those jto whom such land 
^should be aliened (a). 

Wrii9 m qonsi- I'he 24.th chapter of this ^tatute deserves par* 
mill cas^. ^cular notice^ havinga vfery extensive influence - 
oil the course x>>f legal remedies in succeeding times. In the 
first placQ, it declai:^ (6), that in cases where complainants 
were entitled to a writ ip the cha^cery,^ grounded upon the 
fact of another.(c), the complaipant? should nojt depart fron;i 
the4(ing's court without remedy, because the land was trans- 
ferred from one to another j ^ because there was no writ in 
|he register ip the chancery to be found adaptefl .exactly to 
,that specialcase, but the form of the writ was only to be had 
against the very person who actually ra^ed the nuisance \ 
jso that should the house^ wall, or the jike^ which occa?- 
^ioned the nuisance, be aliened to another, a wril waft der 
jnied. Tliat justice might no longer be delayed for want of 
legal remedies, it was now enacted, that when a writ was 
granted in one case, and a thing happened in ccatsimiU casi, 
pnd needing a similar remedy, a writ should be made acr 
corcGngW. Then the statute gives this^stamse of a simi» 
lar form : Questm e$t nobis A* qjn^dB. injustif S^c* levfivit 
domum, murumffnercatum, et alia qjm sunt, ad wcnunen* 
turn, (fc. And if the nuismce levied was aliened .fron^ 

•one to another, then jt was to be thus : Quest us est nobis 
A. quid B. et C, levaverptnt, S^c* agstinst both*., Jn Ul^ 
manner as a parson of a church might recpvei' common of 
pasture by writ of novel disseisin, it was ordained, that fron^i 

jthencefortb his successor should have a qt^d permittat 
;igainst the disseisor or liis heir ; though a like writ, says the 
statute (d)^yi9& never before granted out of the chancery. 


(a) Oh. 21. {h) Ch. «4. (c) Vefam alicujus. 

id) So says the statute ; but Uiis writ was a known and established re^ 
medy in such case in the time of Bracton. Vid, ant, woU I. 366. 
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AgfUDyM a^writ battling been had. to try UirumaUqUodtent* 
fnehtum sit libera ehtmos^na alicujua ecctmib tel hieum 
fmdum talis {a)y in future Uiere was to be a writ tQ try utrum 
$it Ubem eleemojpyna talis eccle^iiRy vel alterius ecck^im^ in 
instances where it w<^ a contest between two churches X» 
.which the freehold belonged. 

After the statute bad given permission to ^extenclseiirerai 
^rits in the above way; there foljiows this general clause ; 
f^ And as often as it sh^ll happen in the chancery, quM in 
^^ um cas6 r^eritur brevet et in amsimili casifcadente ^uk 
f* eodem jure, tt simiU indigente remedio, non reperituti 
^ then the clericiy or ^lerks of the chancery, shall agree if 
^ making a writ, or adjourn tV coniplaiimnt to the next 
^ parliament, and w;^te tl^ case in which they could ^o^ 
** agi^ee^ and refer it to the parliament, when a writ 
^^ should be made widi the adwe of persons learned in thf 
i'^ law; lest it might happen that the king's court should 
^* for a Jong tioie fait i^ administering justice to complaip- . 
f* anti/' The clerk^ here spoken of are- no dgubt the 
aame as the persons said by Jlractpn to be employed injmakt* 
ang out hrevia magistralia. These wiits are said by. that 
author to be varied, according as caMs differed; and, it 
should seem, they were put in contradistmction to the. ir^ 
viaformataj that were not sob^t to such variation, with- 
out per/nisstoB of tbe legislature (b}. Thus it appeaH^ s^ sort 
of liberty b^ always been exercised by the clerks ia efaan-* 
eery of adapting th^ forms of writs to particular cases. It 
4s probable^ fhkt this discretion.might hayr b^ exercised 
..under the direction or controul of the council, which wa^ 
resorted to on very particular occasions, where there wils 
a doubt or difficulty which tlie clerks obidd not ^ttle among 
tltems^k ves. {t ws^ t« preclude the nepessity of recurring 
to a higher authority, and to relieve that authority from 

{a) Vid. int. fol. I. im 366. 369. (fc) VJd, ant. tof, I. 2SS. 
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the burthen of sudi applications^ that this statute confirm* 
ed and enlarged the power of the clerks in chancery ; though 
it stiil leaves the choice of an application to parliament. 
The use that ^a» afterwards made of this statute, in devising 
M'ltts in cofisimili casit, yvill be seen hereafter. Of the many 
new writs that sprung from this parliamentary permission, * 
one was emphatically cailed a writ of entry m consimili 
casi. The statute of Glouc^ter bad given a writ of en* 
try to the reversioner^ where a tenant in dower aliened in 
fee ; which writ has been usually called in cas& proviso (a) : 
the alienation of a tenaut by the courtesy was thought to be 
en consimili casu with the former ; and upon that idea such 
«i writ wa«^ framed for the reversioner. This iliay serve, 
for the present, as an example of what Were considered at 
that time as similar cases within the meaning of this act. 
' It should seem from the next chapter of This statute, that 
the following were not considered by the legislature as cases 
of this sort. The writ of novel disseisin being the ^speediest 
remedy in the chancery, it Mas thought proper to extend it 
further than it had yet gone. It was therefore ordained {b), 
that it should lie of estovers of woods; profits to be taken 
in woods by gathering nuts, acorns, and the like fruits ; 
for a corody ; for delivery of corn and other victuals and 
necessaries to be received yearly in M. place, certain ; for 
UAI, trooage^ passage, pontage, and the like, to be taken 
in placet certain ; ^r the custody of parks, woods, forests, 
chafes, warrens, gates, and other bailiwicjcs and offices in 
fee ; and in all the before-mentioned cases the writwas to be 
expressed de lihero tenementOy as was the form before. As 
heretofore (c) it jay in common of pasture, it was now to 
)be granted in common of turbary^ piscary, nhd the likp 
commons, whether appendaiitt to freeholds, or without a 
freehold by special deed, at least for term of life. Further^ 

t«) Vid* aot. !-«. jj/') Ch. 25. (c) yW. as^ toI. I. 1 pO. 34?. 
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yihen a tenant for yean, or in ward, ftHeaed^n fee/ imd by ' 
such alieni(tioji the freehold passed to the feoffeei it was or*r 
daiaedy that there should be a remedy by writ of novel dis^ 
seisin; and that as well the feoffor as the feoffee shoulcLbe 
taken for disseisors ; so that during, the life of either of them 
the writ should lie ; and* if either of the parties died, then 
there should be a writ of entry. Some af the cases here 
mentioned, are said by the statute^ and truly, to' be such' 
as couldnot be redressed by an assise at common law. 

A piece of law that seemed to ^be thoroughly under* 
stood in the last reign, was now entertained with some scru^ 
pie (a). Some had doubted whether, in case of pasturing 
under a claim of common in the several laud of another, 
the remedy by assise would, lie : to remove this doubt, it 
was now declared th^t it shonld. Where any false excep- 
tion was mad^ to defer the taking of the assise ; as that, 
another writ, of a higher nature was depending for the. 
same land 4 and to maintain such exception, rolls or re^ 
cords were vouched to warranty, in order to create dd^y, 
while the persons in possession received the rents and other 
profits ; it was now ordained, that though at common law 
the only penalty in failing to prove such exception was, 
that the assise passed ; yet that the tenant should in fu- 
. ture be judged for a disseisor, without taking the assise ; 
and also that he should restore double damages^ and suffer 
a year's imprisonment. If such exception was alleged by 
a bailiff, neither the taking of the assise, nor judgment for 
restitution of the freehold and damages, were to be delayed. 
However, should the master of such bailiff afterwards come * 
before .the justices, and allege that a writ of a higher na- 
ture was depending, or the. like exception, a writ of venire 
facias recordum was to be granted; and if^ upon the 
return, it appeared to tlie justices, that the record 

(a) Vid. mnt. vol. I. 338 ; aod ant. 51. 
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^ould have barred t^e writ it ^oduced/it. was ordioiiedfy 
that the odiar party i^ould be warned io ap|ke&r io give 
restitution of his sei^ifi and damages to the defendant^ aad 
that he who first r^overed should be piaiidied b^ trnpri' 
sonment; at the diseretioo of the joslicei. Further, if 
'ffaer^ were^ any writings^ or deeds of release, or the like, 
which were not (nor cotiM by a h^AiS be) shewn to the 
Jtrrors, the justices, on sight thereof, were to'' cause the 
patty recovering^ and aiso the jurors of the sa^ assi^, to 
ht warned to appear ; and if it was found by the assise tliat 
(he writings were true, be who brought tte assise, contnu^ 
- -to his own deed, was to be piimshed, as before mentioned^ 
^ rtirther, it was ordained, in all assises, that the sheriff 
should no longer take an ox of the disseisee (a), but of the 
disseisor only ; and if there were many disseisors nained in 
one writ, yet that he shotfld have only one ox. The ox was 
not to be of more than five shillings price ; nor was. he ta 
take ni6re that) that price in lieu of it. 
' The remedy given to the defendant after ihe assise and 
judgment had passed, was, as we have seen, called (by a 
certificate of assise ; and now it was allowed by the fcHiaex 
branch of this statute upon matters of record; by the lat- 
ter, upon deeds and quit>claim ; and this was te be not 
only in the assise of novel disseisin, but in those of darrein 
presentment, juris iitrum,"md mortauneestor. 

Several additions were made to some provi^ons of the 
statute of Merton. The provisions of the statute of Mer- 
ton, and likewise of the statute of M arlb{^dge, about re« 
disseisins (c), had three add itions made thereto by chapter 2€ • 
of this act. First', double damages were in future to be 
given in writs of fe-disseisin; secondly, re-disseisors were 
hot to be repievisaUe by dbe common writ, that is, by ifa^ 


(«) Vid..ant vol. I. 340. (b] Vid. ant. ?ol. I. 376- 

{c) Vid. rat. vol. I. 2e$. and ant. 76. 
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mit de komint reple^iando ; and, thirdly, w&erea9 in the 
BtBftnle of Meiton, tfiat writ v/ns proviiM (or such as were 
disseised after they haidTecoTered by assise of novel disseisin, 
of mortaiineestor, or By juries; it ^^s now to lie for those 
who recoVM'ed by defeult, reddition, oi' otherwise, without 
any recogtution ^Aiher of assiise or jury (a ) . 

By chap.' S5.' of this act, several altemtions were mad^ 
^ the ^atute of Merton (b) ooncemihg the taking away of 
wards ; as wiU foe easily ^en hy comparing the two statutes; 
The present statute enacts (x;) concerning children, male or 
fcniale^whose marriage belonged to another, raptks et db^ 
duetts, taken and carti^ away, that if the person, ^ut ra* 
putt, had^io right in the marriage, yet,, though he restored/ 
the child unmarHed, or paid for the marriage, 'he should 
nevertheless be punished for ifie offence by two years im*^ 
prisomtient : and-tf he did not restore the child^or married^ 
it after the years of^consent, and was not able to make sistis* 
faction for- the value of the iBarriage, he should abjure the 
realm, or suffer perpetual impraonment. The following; 
writ in such csise wasgivenfor^the plaintiff, called since »' 
i^rit of ravi^ment vf ward : Si A. fecerit te sectttwn rfr 
damon suo proseqnendo, tunc pone per vadium,,8^c. quhi 
sii C0ra7n,8fc. ostensurpis quare talem karedtm infra aia^^ 
iem existentem,.eujus maritagium ad ipsum pertinet, tnW 
hco inventumnATVvr et abduxit contrft'oohmtatemip^ 
sius A. et contra pticem nostram, tfc, TI the beir was in; 
ihe same county, theathis clause was added : Et diHge»ter 
inquirasubiillehizressitin ballkAtniyetipsumyUbicunque^ 
fueritimentus, capias et salvhet securi cuHoHas^ita quid 
eum habeas coram prafatisjustic' fyc. ad'pr^pf.tefminum, 
ad reddendum cut priedictorum A\ vd B. reddi'debeat, ^c. • 
Upon -this there issued process of distress, if he had any- 
thing to be distrained foy ; and if he had nothing, aud did 
not appear, he was to be exacted and outlawed. 

(fl) Ch. 26. (ly Vid. ant. vol. t $6(K (c) Ch, 35» 
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If the hm vas convejcd into another coimty, a writ to 
ihe same effect issued to the sheriff of that county. If the 
heir died before he was founds or before he was restored 
to the plaintiff, the suit was yet to go on, as the ravisher 
was stiil to be punished for the offence. Agaio^if the 
plaintiff died before the suit was determined, it was to be 
re^sunuiioned at. the suit ef the heir; and if tlie.ward be- ~ 
longed to (he plaontiff by gift or sale,- then at the suit ofhis 
executors. If the defendant died^tbe action was in like manner 
to go on between the plaintiff and his^heirs or executors by 
re-summons; though the punishment of iftnprisonmentwas 
not to extend to them. In like manner, in die writ de con^. 
tiuni custodie, which began, Precipe tally ^c. igiuid red-' 
duty iic. (^meaning the writ of riglit of ward) ; if either- 
party died, it was to be re'summonad^ with distress^ and 
proclamation at three county courts ; a^ if the defendant 
camenot, jiulgment was to pass ; with a saving of bis rights 
.if he would afterwards claim it. The same, says the sta* 
tute, shall be done in the writ de tr,ansgres9ione, wherein 
a person complained that he was ejected from wardships 
ES«ctiiieot of of this kind. This is the first mention of the 
ward. ^ rit jg ejectiane custodian, or ejectment of' ward. 

Notwithstanding ubat has been said on the case of 
ward and n:iarriage of an infant heir, when he had two 
inheritances, one descended (a) ex parte gatris which was 
held of one lord, and another ex parte matris whifh was 
held of another, a doubt is expressed in this statute to which 
of the lords the marriage of the heir should belong, ^o 
settle this, it ws^ now declared (Z)), that the marriage should 
belong to that lord by whom the child's ancestor was first 
iofeoffed ; not having respect to the sex, nor to the quan- 
tity of land, but only to the more ancient feoffment by 
knighf s service ; which merely established tliis point of 

(a) Vi4. ant vol I. 2S5, &c. (6) Ch. 16. , 
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law upon the foot 09 yrliich k sfqQdia the tioies of Glaa-' 
viUe and Brae ton. 

Another provision of the ^atut^ of Mertoa(a) was .ex- 
tended by a subsequent e^^e^r (b) of this statute* T^hp re* 
gulation made concerning tenants encroaching on theif 
lords was extended to neighbours, who )iad as little or less 
right than a lord's own tenants to enoroadi.on his wastes. 
This, was to bold good in all cases where pasture waf 
lelaimed as appurtenaiit to their tenan^ents : but where 
comflpon was claifiied by special gr^nt^ or feoffoieixt, for a 
certain number of catlle ; tfa^re, upon the principle tha( 
iCOttventtQ vineit kgem, the person i^titied was to rei:ove|r 
conformably with the terms of. the grant* J t was enapted^ 
' ^t no peiaon should, in future, b^ liable to an assise of 
iconunon of pasture,%n account of auy yvit^mll, sh^p-> 
c:ote, dairy, or the necessj^ry enlargiug of 9 pourt or ^ur^- 
telage. Where a person having right to approve h^d niadf 
a hedge or dyl^e which was thrown dowu in thp ^ght, or 
^t any olher time, but th# offenders qoi^ld^uot be foun^i 
nor would jdbe people of the iieighbQuri^ towns cuase 
them to be indic|«d, the iieighbom-uijir tpwn^ were to be 
distrained I0 repair die damage at their own costs. j[t was 
jalso enacted, that wh^p^ common was usurped durii^^ ^ 
infancy of an heir, during the time It H^man w^s s^b pq^ 
testa$e i^iri, while the pasture was iu the hiMldsof a teuan} 
in dower, tenant per kgem Anglic, or for t^r^ of life, or 
jears, or in fee-tail, aud the usurper h^d entered within th|^ 
-time of limitation in a \^it of uiortaunsestor, die parties 
should pot have recovery by ^n asitise of novjsl x^sseisin, if 
"they h^d no common b^^fore. This w^s declared by sta<» 
tute, because some faad^^, that $ucb pastures were t<> b^ 
^ousidered ^s appeitaHiing to the freehold, aud 90 that t 
:i?vrit of noyej disseisin was a proper remedy, 

Thej^e ajre j^he pa^ts of this statute which jrelate to prL 

(fl)Vid,ant.voLI.9«8. (*) Ch.4«. 

vol., lU f 
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fate righto, exceptiog only ch. 32, S3, and 41, concern^ 
ing property in mortmain, wkich ba^ve bieen mentioned ia 
a former part of this* reiga{a). 

The regulations made by this statute for the adminis* 
tration of criminal justice were few. It was complained^ 
that many procured false appeals of homicide, and other 
felonies, to be brought by appelbrs who had ao< property, 
either to satisfy the king for the false ap|>eal, ^i* the party 
appealed in damages * it was therefore ordained, that when 

' an appellee was acquitted, either at the suit of an ap|ieUor> 
or of the king, the justices, before whom the appeal was^ 
heard, should punish the appellor by a year's imprjson- 
ment. The appellor, nevertheless, was to restore to the 
party appealed, according to the d.iscretion'of the justices^ 
the damages he had sustained by the^rrest, imprisonment, 
and disgrace attending it, besides a £ne to^the king. If 

V the appellor was not able to pay the dsonages, it wais to be 
in<}uired (if the appellee desired it) by whose abetment or 
-malice the appeal was commenced ; and if it was found b^ 
the inquest that any one was^the abettbr therein, it was en*- 
ncted, that he should be^distrained, at the suit of the party 
appealed, by a judicial writ, to come before the justices, 
and, if he was convicted, he should be punished as the ap- 
pellor. It was ' further ordained, contrary lo the ancient 
practice, that in an appeal de morte hominis^ no essoin 
should lie for the appellor, ia whatsoever couct the appeal 
might be (J). 

Another grievance was, that sheriffs would pretend pen- 
sons were indicted before them, in the tburn, of felonies 
and other offences, and upon that would apprehend them 
and confine them in prison, and so exact money for their 
discbarge, though they wei?e neither indicted by twelve 

(fl)Ch.32,33.41. Vid.ant, 155, 156. 
(I) Ch. 13. It seems to hare been doubtful in Bracton'H time, whether 
an essoin should be allowed to the appellee, in appeals for smaller of- 
fences; and, therefore, it is most probable H.did not lie in that 'dt'mort$ 
homxm, Vid. ant. toI. 1. 409. But in Glaiiyille's time it lay fox both parties. 
Vid, ant, vol. I. 1*96. 
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jurors, nor guilty of any offence. To put a check upon 
this abuse of jurisdiction, it Avas enacted, that sheriffs in 
their toums, and other places where they had power to 
inquire of offenders, by the king's precept, or ex officio^ 
should cause the inquests of such malefactors to be taken 
by lawful men^ and by tAvelve at the least^ who should put 
their seals to the inquisitions^and persons p ^^^^^^^ 
found guilty by such inquisitions, were to be of jurors to be 
taken and imprisoned as heretofore. If she- ****** 
liffs imprisoned others than such as were indicted by in- 
quests of this kind, persons so imprisoned might have their 
writ de imprisonamento, as against any, other person who 
imprisoned them without authority : the like of other bai- . 
iiffs of bbeities(a). 

The crime of rape was once more changed 
into that of felony. It is provided, says the 
statute (6), that if k man ravish a woman, \vhether married, 
damsel^ or other, where she did not consent, either before 
or after, he shall bate judgment of life and member : xhi» 
was to be at the suit of the party. Likewise, where a 
man ravishes a woman, whether dame espouse, a married 
lady, damsel^ or other, with force, although she consent 
after, he shall have judgment as beforb-^mentioned,. if at- 
tainted at the suit of the^ king ; and in this case, says the 
statute, the king shall have the suit. Thus the election 
given by the old law to the person ravished, was wholly 

taken away (cX 

It is said(rf), there was a writ af common law, de u^are 
abductd cum bonis viriy for the husband^ though there is 
no mention of any sUch in Bracton : however, this statute 
provides, de mulieribus abduciiscum bonis viriy that the 
Icing sl;^ould have his suit for goocjs so taken ^ so that such 
offenders might now be proceeded against criminaHy, as 
well as civilly. If a woman willingly left ber husband, and^ 

fc) Via. ant. vol 1.200.5 and vii ant. 155, 38. {d) F.N. B.isi.BL 
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went away and contioued with her adulterer, she was, upoa. 
conviction thereof,, for ever to lose her action of dower, un* 
less the husband would willingly, without any coercion diF 
the church, be reconciled to her, and cohabit with her ; ia 
Which case her right of action was restored. A person 
\rho took away a nun, though she consented, was by thfs 
^ctto foe|>unished with three years itnprisdnment,. to be 
fined to the king, and make a reasonable satisfectionto tfaei. 
house (a). 

Several statutes were made for regulating the officei^ 
of courts, settling their fees, and preventing extortion and 
imposition upon suitors (Z^), similar to some regulations 
made by the first statute of Westniinster (c). One of these 
aimed higher than the ministers of courts. The chancel* 
Ior,.^y8 the statute (d), treasurer, justices, any of the king's 
counsel, clerks of the chancery, of the exchequer, of .any 
justice, or other officer, any of the king's house, clergy 
or lay, shall not receive any church, or adv6*vi's6n of k 
church, land, or tenement, in fee, neither by gift o'^pur- 
.chase, nor to farm. He a champert (that is, to have a part, 
orcampipartitiOf since called champerty)^ nor otherwise^ 
"lo long as the thing is in suit before them, or any other of 
the king's officers. If any did contraiy hereto, both pur- 
chaser and seller was to be punished at the king's pleasure. 
The dividitig p^rt of the thing in question is a bribe men- 
^oned in the first rtatute of Westminster (c) ; but it is fiwt 
spoken of here under the name of champerty. 

After the numerous provisions made by this atatute for 
the amendment of the law, it concludes with a sort of 
anxiety lest any thing should be left not provided for; super 
verb statutii in defectum legis, et ad remedia editis ne diu^ 
tius querentes, cum ad curiam venerwty recedant de remedio 
desperati, habeant brevia sua xn sue casu novisAff) ; 
'referring, as it should seem, to theditfa chapter (g)^ which 

(•}Ch.34. (6)Ch.42.44. 

(c) Viz. ch. 26,27, 28.30. Vi4. ant. Hf. (d) Cti. 49. (i) Via. ch. 
85. Vid» ant. 126. ffj Ch. 50. Ig) Vid. ant. 205^. 
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had giren the authority to clerks in the chancery to frame 
writs in consimili cas&. 

The next act of this parliament is the sta- statute of 
tute of Winchester 4 containing some provi- Winchester, 
aions for enforcing the ancient police^ and ordaining some 
new regulations. The.act states, that robberies, murders, 
burnings, and thefts, increased more than ever; and that 
diis was to-be attributed to want of a due administration 
of. the subsisting law. It is said to have been very much 
Owing to the negligence or wilfulness of jurors, who, 
being connected either widi felons or receivers, could not 
be brought to indict them : again, jurors ivere not, as they 
should be, of the neighbourhood where the oiFence was 
committed ; ^ot was there any penalty upon jurors guilty - 
«f ^uch conc^ments and neglects. , To remedy this, says 
the statute^ the king hath established a penalty for such 
concealmei^; so that, if they disregarded their oath, they 
might foe in some fear of thepenalty. But there being ho 
specijGc penality named^ it should seem, it must be ascer^ 
tained by Ae discretion of the. court. It further directedf 
tha^t cries, Ihat is^ the hutesium et clamor, should be so"* 
lemnly made in all counties, hundreds, markets, fairs, and 
|Qther places wl^re there was great resort of people, so that 
ncme mi^^ycuse himself for ignorance: by these means 
the country would be so well kept, that none could escape 
/or wpnl of fresh suit from town to town, and from country 
to cQMptiy {a). 

^Qfeover, when it was necessary, intjuests were to be 
^ade in towns by the lord of the town, and afterward^ 
ii^ the bupdredj in franchises^ and in the county, and some* 
times in tWQ^ three, or foiir counties, in case of felonies 
committed in the marches of shires, so that the offenders 
might be attainted. If the country would not answer for 

wch,i; 
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the bodies of such offenders, the following penalty was or- 
dained : the people dwelling in the country w^ere to be an- 
swerable for the robberies done, and the damages sustain- 
ed ; so ihat the whole hundred, ^yhere the'robbery was com- 
mitted, with the franchises therein, should be answerable 
for robberies ; and if they were done in the division of twp 
hundreds, both the hundreds and the franchises within ttrem 
were to be answerable. *The hundred was to have oiily 
forty days allowed them to agree for the damages, or an- 
swer for the bodies of the robbers (a). This policy of 
compelling a certain district to make good secret mischiefs 
committed therein, had been pursued in the former statute 
of this'year against those who broke down hedges, and com- 
mitted other acts of mischief in the night (6). Upon this 
provision of the statute of Winchester an action has been 
grounded, by which a person robbed may reicover against 
the hundred the loss he has sustained.' This has since been 
put under certain restrictions, by several statutes (c). 

By way of prevention it was enacted, that in great walled 
towns, the gates should be closed from sun-setting to sun- 
rising ; that np one should lodge in the suburbs, or in any 
place out of the town, from nine o'clock till day, unless 
his host would answer for him. Every week, or at least 
every fifteen days, the bailiffs of towns were \o make in- 
«quiry of persons lodged in the suburbs and extremities of 
the town ; and if they found any who had lodged stran- 
gers or suspicious persons against the peace (for so it was 
called), the bailiffs were to do right therein. Watches were to 
be kept, as liad been used in former times, that is, from the 
day of the Ascension to the day of St. Michael; in every 
city, six men at each gate; in every borough, twelve men; 
in every town, six or four, according to the number of in- 
habitants ; and these were to watch continually from sjun- 
setting \^ sun-rising. If any strange^assed by, the watch 

(a) Ch. 2. (i) Wwt. 2. ch.46. Vid. ant. 209. (c) SUt, EIus. &Q. 
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•were .to arrest him till morob^ ; aRd if any auspiclon a{>- 
-peared^ he was to be delivered te the sheriff, who was to 
Jceep him safe till he was deEve^ed in due manner. If anj 
one resisted the arrest| hue and cry was to be raised ; and 
ihoM wiio kept watch in the town were 40 follow the hue 
.•and cry from town to totvn till the offender was taken. It 
;was enacted that no one shpuld be punished for arresting 
juch strangers (a). 

It was directed, that highways should b^ cleared/rom 
^nvoods, busheif and dykes, to pcgvent anyone from lurk- 
ing there : this was to be for two hundred feet on each 
•side of the road. However, ashes and large trees were 
^not to be felled to make such clearance. If robberies were 
^omnutted through the owners' refusing or neglecting to 
^clear the roads in the above manner, they were to be aor 
•werable for the felonies ; and if murder was dtoe, they 
t^ere to make fine at the kipg^s suit. If the owner could 
:not remove ^trees and bushes himself, the country wer^e to 
<aid him: the same of the king's demesnes and fprest«. 
•Moreover, if a park was made by the side of a highway^ it 
*^as to be atlhe distance of two hundred feet ; .or a waU> dy ke^ 
or hedge, was to be made, that offenders might not come 
out to commit offences and then escape back again (6). It 
<i«fas farther directed, that^cvery roan should have harneiss 
and arms, according to the old assise of arms, with some 
variations directed byHhis statute (c). 

The next act of this- parliament is the statute ofpier^ 
-chants; which having- been mentioned before, we procee4 
' to the statute of 'Circumspect^. a^«ti>. This ^^^^^^ ^ 
is .so called, from the initial words of it ; Circumtpictg 
though it is rather in the form of a writ, from ^^^ 
the king to his justices, concerning the bishop of Norwich 
and his clergy, beginning, ilex talibus judicibm salutem, 
. Circumspecie agatis^ Sfc. without any mention of the concun- 
rence of the parliament {d}^ However, it has always been 

.,(o)Ch.4. (J)Ch.5. (c)Ch.6. (rf) 3 Inst. 487. ' 
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c<m6idered as a statute y is referred to by a subsequent pai^ 
iiament as such ; and^ after what has been before observed 
on the form of our'old statutes (a), the reader may hot, per«> 
tiapsy consider such deficiency of parties or wording as very 
singular or materiaL 

We have no auriientic account of die disputes betweeai 
the temporill and spiritual Courts during this reigd(6) ; but 
it may be collected front the present statute, diat some 
l^oints ^ere thought not t(> be sufficiently adjusted. This 
kct i^as designed to ascertain the boundaries of eccle^ 
«iastical jurisdiction in Some particulars (<;); for which 
purpose it dit^cts, 4hat the bishop, of Norwich and his 
dergy (a eotiteftt with whom might, probably, be the imt* 
triediate occasion of this act) should not be punished, if 
^y hi^ld plea of such things as were mere ^riiualia : 9i» 
Tor instance, of penance enjoined by prelates pro mortali 
pidiat&i tis fornication, adultery^ and the like; in which 
cisises sometimes a corporal, sometimes a pecuniary pain 
was inflicted, especially if the person offending therdin was 
ii.ffeiitnan: also, if prelates punished tiixy one for havmg 9^ 
chtircbi^yahil uiiinclosed, admrch Uncoreredi or not decent 
ly ornamented ; in which cases none but pecuniary penal^ 
^es'could. be imposedv So tf a rector demanded parodiiai 
bhlatioiiii and ty thes due and accustom^ ordaimed agaiiii»t 
ttooAiet* rector ty^es^ wheth^ large or small, ao as diey did 
not amount to the fourth {d) partof the value o{ the church : 
again,if d rector deiiianded a mortuaryin places where itwas 
customary ; so if a prelate of any church, or a patron, should 
demimd from the rector a pension^as due to him ; it was w^ 
dained> that all suoh demands dumld be made in the acclesa 


(a) Vid. anU vol. L 21if ; *nd ant. 153, in the note. 

(i) Settle stMttes and other hustrumentiwhrch are assigAed tothia rei^ 
•by kirdXiote, iata ito b« cfeuod^iabof tb« tUAut^ inoifU unpom, md wHt 
j^ iir|en|i9^^,if ijijefieistrfitgp. 

(c) For such casei at were allottred U> i>eloiig tb the spiritual inritdijc^iott, 
Urid. ant vqUI. 453, Ice. aiMl imt.79. 

(iQ In Bracton's tine it was limited at a sixth. Vid. aat. vol LASs. 
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asticat courl^ As to the layifig of .violent fauds upon a cierk, 
tmd cauies of defamation/ it was, «ay8 the ^tatute^ here* 
tofore allowed, tiiat suks of diat sort should be heard io 
fte cbart christian, if money was not demanded^ and thejr 
l¥ent merely ad correctwnem peecati : the like of suits de 
^flei lasione. In all the above-mentioiied cases, says the 
act, the ecclesiastical judge had jurisdictioni regii prohi* 
bitione nou obsiarftCA 

Sucb is the adjustment made by the itaiut^ of Circum* 
specti agatk. In .the twenty-fourth year of this king, there 
is a statute upon the same sut^ect of ecclesiastical jurist- 
diction, which may be more properly mentioned here> 
than in its chronological order: this is called, the statuU 
of the fsmt of{a)consaltatiom It seems the writ of pro* 
hibition had been resorted to very frequently, in cases 
iVhene no remedy could be had in the king's court >by writ 
out of chancery ; so that persons who could obtain no re^- 
xnedy in the temporal courts^ were deprived also of such 
as might be procured in the spiritual. A representation 
on this subject was made to the king; and it was now or^ 
dained, that, in future, when the eocleriastical judge was. 
stopped by a prohibition, the chancellor, or the king's 
chief justice for the time beings upon sight of the libel in 
€(och case, at the instance of the complainant, if he saw 
there wais no remedy in such case by a'writ out of chan«* 
eery, but that it belonged to the ecclesiastical court to 
determine it, should write to the judges before whom the 
cause depended, quhd in causd procedanty non obstante 
prohibitions regiu sibiprias inde directd, S^c. Thus was 
it designed to give protection and energy to the ecclesias^ 
tical court when it exercised a jurisdiction supplemental, as 
it were, to the temporal courts, in correcting those excesses 
for which the poverty of the conmion law had not yet pro* 
vided any redress* 

(a) Stat. 24 Ed. L dr the writ of cormiUa^on* Vid. ant. vol. 1 456. 
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A statute for regolating the police of the city of Loiw 
don, entitled statuta xivttatis Londini; and another^ ea^ 
ikledy forma concessionis et exempjificatioms Chartarum^ 
confirming the Charters; make thei-em^inder of the statute* 
enacted in the famous parliament of W.e^t^iiBster, in jthp 
thirteenth year of this king. 
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EDWARP I. 

Statute of Quo Warmnto-^Statuie o^ Quia Emptorfs 
Modus levandi Fines — Statute de Fimbus levati 
Writ of Ad Quod Damnumr^Statutt of Articuli super 

' * Chartas — Court of the Steward and Marshal-^tVrit 
of Conspiracy — Of the different Courts-^ An Action of 
Debt in the Steward's Court — Common Writ of Debt 
—Of Detinue— Cf Covenant — Of Trespass^ The 
Criminal Law — The King and Government — Statutes 
and Records— Fleta-rrBriltonr^Hengham'^Thorntpn 
• — John^ de Athona^ — Miscellaneous Facts. 

A ASSING over the ^tatuium Eoconia, 14 Ed. I. con- 
cerning nquisitions taken before coroners, and aome 
articuli upon that statute ; as also the ordinatiopro statu 
Hibemia, 17 Ed. I. mentioned in the former part of this 
Teign ; y/e come to the eighteenth year of this king, when 
a parliament was holden, commonly called Westminster 
the third. This parliament produced four very important 
statutes. J%e first is the sts^tvAe quia emptores terrar 
rum ; two statutes of quo warranto; and one intitled, mo- 
dus levandi fines* 

To begin with the statute of quo warranto ^ statute of j«o 
18 Ed. I. Stat. 2. Before we speak of this ^"^^rranio. 
statute, it will t^e necessary to take notice of one on the 
«ame subject, and bearil^g the^ same title, enacted in the 
sixth year of the king. This statute was for a long time 
considered aa made in die thirtieth year of this reign \ but 
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that IS now agreed to bare been only a publication of it 
' under the great seal ; and indeed it is there recited as 
having passed in die sixtbi to which place we now re«, 
'Store i^ 

We have before seen the nature of the proceeding by 
guo toarrajnto, or quo jure («). This writ was brought for- 
ward into more notice b^ tbe frequei^t Msa which the pre* 
sent kiQg caused to be made of it^ and by these two statutes 
for regulating the process, and proceeding therein. The 
kii^^ hi jexecution of the plan of reducing the nobles u»- 
4ef his sovereign authority had begun to make strict iih> 
^VL^sy into the titles by which fraAchises and liberties wer« 
claimed^ Some of these be bad resumed by judgment of 
liis courts of law; «id anany prelates, earls, barons, ^xA 
others, had day« fia^d when they were to make out their 
titles, and fhe whole would b^ examined : but to quiet the 
sninds of inen till this matter vira^. investigated, it was 
among other things enacted in the i i^tb year of the king, 
that a writ should issue, commanding the sbei^iff to per^ 
mit all persons to continue in the enjoyment of such liber- 
ties as Aey had Jiitherto posseted, till the king's comin|^ 
(tbat is, tbe xomipg of tb^ ting's court) into that county, 
or idle coaung of tbe justices itinerant ad omnia placita^ 
lor uli tbe ikiisg gave ftc^»e furt^r direction therein. The 
^rm of another wri^ was pfv^scribed, Mhicfa directeid ,the 
•beriff to make pKocIamaifcion for all person^ claiming any 
libeisties by royal charts, or otherwise, to con^ before 
the justices adprimam a$usam, c^fn in partes illue vai&r 
Hnif 10. diew quimwdo hujmmodi libetiates habere cla- 
mant, et QUO WARRANTO, 8lC. 

Thus, in^ead of a special writ, which called upon a 
particular person to set forth his jtitle, and which was 
ft sufficiently aevere invest^ation ; all persons were bjr 
•ne ;geneial.proclamatbn put to dsfend their rights, ao4 

t. ' ■ . ■ ■ _ 

. <«) Vid.*nt.vol.J.4S6. 
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shew ^ir titles : war was at once declared with all the 
liberties and franchises iki the kingdom, without stating 
any specific ground of complaint; The statute^ howefer, 
that was made to maintain the proceeding whieli was 
hereby set on foot, declares, that should any pbjeet that 
they were not bound to answer without an original writ ; 
yet, ii it appeared they had usurped any liberty upon the 
king or his ancestors, they should answer immediately 
without any writ, and abide the judgment of the court r 
l>ut if they said their ancestor died seised of the liberty, 
then they were so far distinguished from the foregoing de^ 
scrip tion of persons, that the king was to award an origi- 
tial writ out of chancery, summoning the party to appear 
. in proximo adventu noitro, vel coram justitiariis^ Sfc. cum 
in partes, S^c. ostensurus^ quo warranto tenet visum 
franciplegii in manerio de N. ^TC upon which. there was 
to be the same process as in the circuit of die justices. 
This was, in truth, nothing more'than the old common law 
writ and proceeding. 

After this statute, great numbers of writs of quo tmr-^ 
ranto were brougtt against prelates and others of the 
clergy, and against temporal lords and others, for theur 
liberties, franchises, and privileges of various kinds. These 
rigorous proceedings Were borne with great impatience, 
Whije this unpopular course was tafcii^ by the king's ofr 
iicers, complaint was made thereof in the parliament of . 
the eighteenth year of this king; in consequence of which 
there passed the statutum de quo Warranto novum, as it 
is called in respect of that made in th^ sixth year at Gloii*' 
cester. Forasmuch, says this act, ^ Writs of qt$o war^ 
ranto, and judgments to be given thereon, were greatly 
delayed, because the justices^ in giving jud^ent were not 
certified of the king's pleasure therein (it not being usual, 
it seems, for judgment to be given till the j^^stices were 
certified of the king's pleasure by a writ de libertatibus 
allocandis, founded probably upon the statute made at 
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Gloucester); he therefore, of his special grace, and for 
the affection he bore to his prelates, earls, barons, and 
others of his realm, granted as follows : That all persons 
^ho could niake out by an inquest of the countk'y, or 
otherwise, that they and their ancestors, or predecessors, 
had enjoyed and used any liberties, whereof they had 
been impleaded by any of those writs, ante tempus regis 
Richardi, consariguinei mi, aut toto tempore sua, et^hucus- 
que, and had so continued till then, t^ithout misusing them, 
should be adjourned to a future day before tlie same jus* 
tices, within which time they might attend the king with 
the record of the justiees> signed with their seal, and also 
the return ; and the king would, by his letters patent, con-^ 
firm their titles. It was also enacted, that those who could 
riot prove the seisin of their ancestors or predecessors in 
the above way, should be dealt with in the regular course 
of law (a): to which the king added this gracious clause, 
that where judgments had been g^en against certain per- 
sons within a particular time, he would grant them the 
benefit of the above provision. 

To spare the expences attending *uch a proceeding vl9 
this, where the contest was with the ci^wn, it was or- 
dained, that, in future^ pleas of quo warranto shoul/i be 
pleaded and determined in the itinera of the justices; 
and that all pleas thea depending should be adjourned into 
the counties, till the coming of the justices (6). This is 
followed by another statute of quo warranto^ making and 
confirming a restitution to such as had lost their liberties 
by judgment, and^securing others who came within the 
. grace held out by a clause in the former act. Thus wa* 
this terrible inquiry by quo warranto for a time let loose 
upon the great men of the nation, till the kiug at length 
consented to suspend it, and wholly to abolish the mare 
oppressive parts otthat proceeding. 

(a) Sect. I. (h) Sect. 1. 
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Tbe statute Quia emptores is entitled in the parliament 
•roll, from the subject olit, statutum regis de terris vendenr 
dis et emendis. We have before seen the restraint im- 
posed oA thcr alienation of land by Magna statute of Q«i« 
Charta (a), with the practice that still sub- ^mptorei, 
siftted during tbe last reign {b\ and whicIT gradually led 
to a violation of that chapter in the Great Charter. As 
tbe consequ^icet of this practice were more felt, com* 
plaint thereof was made in parliament, and the following 
statute was plissed in order to put this matter upon a new 
footing. Forasmuch, says the act, as purchasers of lands 
and tenements of tbe fees of great men, and other lords, 
jhave entered into their fees,, to the prejudice of the 
lords ; these purchasers haying bought the lands and tene- 
^ments from tbe freeholders of such great men to hold of 
their feoffors, and not of the chief lords of the fees ; so 
that the chief lords have lost their escheats, marriages, 
and wardships of sucli lands and tenements, which was a 
grievance to the great landholder of the kingdom, who 
thought themselves in a manner disherited by such defal- 
.cations in their seigniories: for these reasons it was, at 
their instance, ordained, that, in future, it should be law- 
ful for every freeman to sell, at hb pleasure, his land or 
. tenement, or part thereof, so that the feoffee should hold 
. the land or t^emeut of the chief lord by the same services 
and customs by which the feoffor before held it(c). Thus 
every freeholder, instead- of the partial permission he be- 
fore had under Magna Charta, was at liberty to alien all 
his land, provided he made a reservation of the services, 
. not to himself, but to the chief lord ; so that the practice 
of creating new seigniories now ceased, and every tenancy 
in the kingdom was ever after to. continue a part of the 
same fee or manor to which it then belonged ; for, if no 
new reservation of services could be made, no new manor 
could be created. 

(a) Vid. inL Vol. I. 230. (b) Vid. mt vol I. ?93. (c) 6k. 1. 
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iliis act has two other chapters : oiie of them is only 
Explanatory of the former, and directs, that where a«free» 
holder sold part only of his lands or tenements, the feoffee 
«hoi|ld be immediately charged with the services dne to 
the chief lord, in proportion to^ the quantity of the land or 
' tenement ; and the chief lord war to receive it at the hands 
of the feoffee (a). It was addecl (b) by way of caution, 
that this act should not be construed as ^Mithqrising the 
purchase of lands or tenements in mortmain (c) ; and that 
it should relate only to land held in f ado rimplieiter^ or^ 
as it has since been called, fee simple. 
'Modus levamS The four^ act passed in this parliament is 

^»«. the modus kvandijfines ^ stating the course tb 
ie observed in levj/ing a fine; for so this tiiansaction wais 
tiow ttsnally called^ The Httle information to be fonnd, 
before this statute, on the subject <>f #nes, and the manned ' 
'of transacting them in court, is derived from Gl%nville(^^, 
What is said by Bracton oil this ancient security, is con< 
'fined to the nature of claim, and the consequence of nonr 
claim (e). 

The passing of iines hereafter nested upon the direct 
tions given by this act. It directs, that when the original 
writ was delivered in presence of the parties, before &te 
justices, a countor should sajr thus : Sirejtistictf congf £at-t 
corder (this was praying the ticentia coneordandi, on which 
a fine was due to the king) ; then the justice was to say, que 
Sonera, sire Robert? naming one of the parties. When 
they bad agreed upon the sum of money to be givien to the 
king, then the justice was to say, Ctie% la peez (that is, re-p 
hearse the concord); upon which the countor was to s^lj, 
*^ Inasmuch as peQce is licensed thns nnto you ; William 
'** and Alice his wife, who are here preisent, do acknow-? 
'^' ledge the manor of B» with Hs appurtenances contained m 


(«) Ch. «. {h) Ch. 3. (<?) ViH, ant. 154, 

id) Vid. an^, vol. I, 1*8. j» Uiid. 477, 
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"the^writ, to be bright of Rihertrcome cjdl^ 'que iti€id 
'f de lour done, as that which, he hath of dieir gift/ to faa^ie 
** «ind to hold to him and.his heirs^ .of Williani aadt Alice/ 
^' and the^heirsof Alice, as. ill ^iemesoes^ rents, seigoioiics/ 
*' courts, plaas, purchases,' wards, marriages, reliefs, es-, 
'^ dieats, mills^ . advo^ scms of churclias, aud odier fran<« 
'i cMses and free customs belonging to the said manor, 
^* pacing to. Thomas and John, andthieir heirs, us chief 
" lords of the fee, certaia sery ices audcMStoms duo for uU 


-(* 


serviceiB* 


. liis'was^themetjiod of prbceedtng.to be ohsenrediu 
fiiture, and fines werehenGoforwani n^ore uniform in their 
jiracdce than (hey had been at tha common law. It was 
declared to be the usage of the common law not to ^uficir 
a final accord, to. be levied in the king's court without a 
Vrit original; which mas to be. returnable, before four jus^* 
tices in the bancbor eyre, suid .not elsewhere : it was also^ 
to be in |Mreaence of the paities named .iu. the writ, wh9 
were to beof ful^ age, pf good miemory^ and out of piispQ;* 
and if a woKuan covjiH de baron was one &f the parties^ 
sjie was firM'to be ejiiimined ,by th^ four justices above 
nbientioned.N The reason of sudx solemnity, says th^^ka** 
tute, is, because a fine is so high a b^r, of 4uch .great foree^. 
suid of so strong a nature, that it i:andudes not only parr 
ties ftftd priyies thereto-, and their heirs, but all other, people. 
oi the world being of full age, out of prison, of sa»e me- 
napry, and within llie four.sesu^ at. the tim^. of jh^ fine, 
levied, if they make not the claim of their /^ctiojpt on tl»e, 
fpQt (a) jof jhe fin^, within a yeaj a©d ^ day* In th^se de- 
clarations ;aboM^«(Virc/(///?j, the stJilnte seems Jo be framed, 
on tlie principles of the .common law (b^, . , , 

In the g7th year pf this king, there wa^ ^ ^ ,^ ' ^ 

, I • . • '11 Dcjinibut Jevafis, 

:yiother statute uppn tins suJb»je5pt, entitled, : . - 

sfalutum dejifiibm lev/iti^j by wliicb it >vas intended to. 

(a} SuT fa pie are the words in the original : some copies read/; z/r7a pa^s, 
(i) Vid. ant, VOL I. 477. 
i * iJOh, IK '9 
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abolish a practice which had somewhat invalidated fioes^ 
and rendered them a less valuable security than they had 
before been considered. The statute says, that^nes levied 
in the king's court ought to make, and did make an end of 
all matters ; and were so called,; because, n«xt to the duel 
and great assise, ultimum locumy et finalem teneant^ 
et perpePuum: but that,, m the late turbtdent reign of 
Henry III. and since, the parties to a ifine, anc} tkeii heiiis, 
contrary to ancient law and practice, had been admitted 
to annul and defeat such fine, by alleging, that befj»re ' 
the fine was levied, and at the^Ievying thereof, and since, 
the demandants, or plaintiirs, or their ancestors, were al*. 
ways seised of the1attd» contained in the* fine, or of some 
parcel thereof; whith fact used to be tried by a jury, and^ 
if found to be true, was considered as annulling the fine. 
Thus where a fine had been levied to a peison already iiv 
possession,, merely tQ confirm and establish his title, it was. 
rendered entirely ineffective. To put an. end to this prac-- 
tice, it was ordained, that such exceptions, answers, or in^ 
^uisitions of the country should not, in future, be ad- 
mitted, contrary to such acknowledgments and fines. The 
statute further directs, that such }¥>tes and fines, as were 
in future levied in the king's court, should be read dpenly 
and solemnly, and that in the mean time all pleas should 
^ase ; ^d this was to he on certain day» of the week„ 
according to the disccetion of the justices(/i). Thus was^ 
&e doctrine of fines settled in die way it continued foe 
many years after. 

To return to the 13th year of this kmg, and go on with 
the remaining statutes, in the order in which they were 
passed. In the 20th year, there w^e six statutes. Hie first 
is called the statute of vouchers ; the htKt^ of waste ; tlie 
third, de defemione Juris : these are followed by three 
upon the subject of the coin. The first three were mado^ 
for improving some provisbns of stat. Weatm. I. Thus. 

(a) Ch. I. 
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t!ie statute of voucTiers extends the privilege p^th to i 
demandant by tlie 1st Westm.(^) to conuterpletid a wat- 
ranty, if the warrantor was absent, to cases where he *ras 
present also, touching to wahanty had been much iabused 
by litigious men, who would vouch sotne indigent person; 
and if such vouchee entered into the Warranty, iheris conlit 
be no counterpleading his title before this act, but the 
duel might be waged, and the demandant obliged to r^sl 
the determination of the question upon that decision : all* 
which was prevented in future by this act. * 

The statute of waste is an authoritative deci^to^ln pdf^ 
Iiament of a point arising in a causfe then- pending iti thi 
bench, upon which occtision the parliament declared hoil 
the- law should be held in future. 'Hie ti^e in the bench 
was of an action of waste, where the pfaintifTdled beforil 
Judgment, and his heir brought a fredh action against tfafA 
defendant; to which the defendant made anjfwer by say?ng, 
be ought not to answer for \Va8te done before the inherifi 
ance descended on the plaintiff, and therrfote dimand^d 
judgment of the action. Upon this some of xh(s justicfel 
were of opinion, that the writ of waste, being a writ Si 
iransgreisione,no\ie should obtain redresar and recotnpericife 
thereby, but he to whom, and in whofie time, the trespa^ 
wa^ doue: others,, and many of the king's cotlnsel, ^eH 
of a contrary opinion. 'To settje this docAt, it wai rioit 
ordained by parliament, that an heir (in whos^ ^^ard iciitisi 
He might be, and whether w\thin ag6 6i BOf) isfiouh) h^t< 
his recovery by a writ of wa^te in the above tases, ttiA 
those which were similar, as well of iVa^te hi the nn^ of 
his ancestor^ as sinice Ae desceHit U]f>on hfoii^ff; aVhd 
should recover the place wasted, and dafnages' as ordniitTH 
by tlie Stat. Westmu i (b). The justices i^eie directed t6 
proceed in that manner in the cause then h^fbrk th^i^ 
and in all otl>er8. This statute is otie iDJStanee of tte i^' 

{d)Vi?.ch.40. VW,aiit,m (tlVii. di. 14. Vid. ant, W, 

fi2 
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course i/vhich tke courts used to have to th^ parliamept for 
deciding Uoubts ari^ng in suits'befbre them. 

It was found, that abuses followed from the liberty 
given by stat. Westm. 2 (a), of receiving persons before 
judgnxent to defend the inheritance^ .where actions were 
jbrought against tenants per legem Anglifr, in tail, in dowser, 
for life or years. To correct these, it was ordained by 
. the statute de defensione Juris, that the person so received 
should find -such sufficient security as the court should 
think fit, to satisfy the demandant of the value of the 
land, from the day he was received till the final judg- 
oixent: If the demandant recovered, he was to be amerced ; 
lind if he had hot wherewithal to pay, he w^s to be* com- 
mitted to prison at the kiqg's pleasure; though he was to 
go quit, if he coutd make his title to have been as he stated 
it when he was received. 

Of the three provisions about the coin, the first is en^ 
titled, statutum de moneta; the second^ statutum de 
moneti parvum. These were agains't the importation of 
clipped and counterfeit money. This crime, by the latter 
act, was punished, for the first offence, with forfeiture of 
the money, as well in merchants negociating as importing 
. it ; for the second offence, they were, besides, to forfeit 
all other goods that they had about them ; for the third 
offence to be at the king's mercy for their bodies and all 
dieir goods. The next provision is entitled, articuli de 
monetd, and is upon the same subject of importing clipped 
money, which, it seems, was the most common offence 
against the coin in these days. To bring all the acts 
upon this article into one view, we shall mentioo another 
public instrument in the 27th year of this king, entitled, 
statutum defaho moneta. Jx was therein ordained, that 
persons importing, certain coins, called pollards and 
^rokards^ shpuld forfeit their lives and goods/ and every 
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tiling that Ihey could forfeit. It was likewfBe directed;, 
tbat ofBcers should be appointed at the sea-ports to search 
rfl persous landing there, to see if they had any- unlawful 
iaoucy.' 

Thus far of the statutes . in the 20di year of this king. 
In Ae 2 1st there* are two : one entided^ de its quiponendi 
snnt in assisis (of which we have before spoken) (a) ; the 
other, demalefactoribus in parcis. We have before seen, 
ivith^^what soKeitude the great lords had pressed for lavwr 
to^unish those who kivaded the places allotted for their 
Irural amusement or accommodation (6). Tlie act last 
mentioned v^as f<t>r the punishment of persons trespassing 
in forests, chases, parks, and warrens ; and it ordains, that 
&uch persons, ilF they tied, or defended themselves against 
ihe-warren^r, or parker, and were. kilted, the persons at- 
tempting to take them should liot lose life or limb, or 
isuii^r 'any other punishment for so doing: but foresters 
andothers were by the same act cautioned that, under 
|»fetence of the like trespassing, they did qot molest or 
hurt diiy one qiiietiy passing, for that in such cases exe- 
cutton should be done as before. 

^^ In the 24tb'year is the statute of the writ of consulta^. 
ti(m before -mentioned {c): in the 25th, the confirmatione* 
Oh&Ttamm, and the excommunication of those who of* 
fende^ against the Cb^ters ; both which have been con- 
sidered before (d):-'^ Tkea comes die statute de Jinibus 
leratis, 97 Ed^ I. tlve^rst chapter of which, and that which 
gives the tide to the statute, has been ahready noticed ; as 
has the third and fourth (e) co&ceming justices of gaol- 
delivery and of nisiprius,^ Chap. 2. only remains to be 
mentioned, which puts shieriffs under some check in their 
accounts of issues, fines, and die like. It ordains, that a 
baron and a^lerk of die exchequer shall go once a-year 

id. ant. 184. (ir) Vid.ant.vol. 1.266. (c) Vid. ant. 217. 

(dj Vid. ant. 101. 103. (0 Vid. ant. 103. 225*. 173. 
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bto ihe cottntry, to (UiroU the names of sucli «» had paid^ 
andbestr aod detennkie complainta agakist sherifff. The 
other statutes in this yev^r are, ooe ewtitled^ ordinaiio de 
Ubertatibm perquirendis ; and another, which baa just 
been mentioned^ rf^J^iffe<? mouetA* ' 

The ordinath dh lij^rtatibus perquireHdis{a) was ^ 

entitled, because it directs soisie c^i^rse to be taken for 

facilitating the transactioos of men ia several iastancea 

ti^iere Hie interest of the crowq was concerned. First^ 

it \^a9 ordained^ that persons who would pitfchase a new 

pack, and religious meo who would aoior'tise lands oir 

lenemeatt, should have writs oujt of the chancery to in* 

quice, upon, the pQip;ts u^ual in sujch cases i and it wa^ di* 

fiected, that ajl ^ch in(|ttisi,lions, if of lands or teneajyeuts 

%tortb more than twenty shillings per anik, should be sent 

{to the. excfa'eqner, and there (if the inqtiests bad passed ia 

iawm of the purchasers) /ihe parties were to pay tih^ 

&m. for the amortisemeul, or for the emp^fking; after?? 

jvardathe inq^uests were to be sent t<» the ch^oceVor, ov 

his deputy- (6), who should, accept a reaso^ble ^v^ ao» 

jcording to the quantity of the thj#g to* be copvjqfed» a^id 

riien make Kyery theieof (c). "'•The ssone course wa» to be 

taken b^ those \riio would purchase lands or tei^emeata 

Writ of «d held of Ae. king in chief (d)* ' The writ b^o 

qju^damfmrn. alluded to was that of ad ^md damfmm^ «fr il 

has since been called^ which has n^t been iiietttipi)ed biQ- 

ioTGf notwidista^dingit was probsfaly a writ 9t cooimou 

IsAv; It was direc^.d jbothe es^Jieator, to io^i^iie whetlier 

it woiildbe toth€ damage of the king, or of others^ shoujdt 

he permit such a one )to alien in i^ortma^n^ or oth/^cwi/i^ 

sell his land. After this statute, when a person wai^ted ar 

kcenoe for one or the other, hfeused tq.sue tjo. the king to 

have, diis writ^ out of chancery ; and upon th^ Kelum of it,t 

(<f ) Stat. 2^7 Eds L St, ?. (b) Litu-ienant, (c) Sect. 1 . fd) Sect. «. 
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if favourable) tlu& licence used to be gtwied on die terms 
toentioned in die statate(a)» 

As a check upon the abuse of tbis act/ it was ordained 
by stetute 34 Ed. I. st. 3. .touching die king's girants to be 
made upon inquests Tetumed into the chancery concerning 
lands to be amortised (whidi piai&Iy means 4lie writ of ad 
jguod dammim), diat where there were mesne lords^ no- 
thing should be done, except die religious >person9 could 
i^w to Am kitig the assent of suchxiesne lords^ in letters 
potent under their seals ; and that nothing should pass 
mrhdre die donor did notf esenre soraewbat to hiniself (6), or 
there was no original writ, or tbe wiit did iH>t make menr 
Hioo #f ail^be circumstances required by. die new orcfiuance 
. 4jf the king, meankig the befot^e^mentioned status. 

it wa« fiivther ordained^c), that peofple living beyond 
see^ and hairing lands^ tenements^ or rents, in England, if 
^y would purchase writs <tf protedion, or make general 
.attomieB^ riiottld be sent to 4e exchequer, and there pay 
th^^fine ibrthe same; also, persons that could not travd, 
^or who lived at a great distance, and wore plaintifis or 
d^endants, were to have a writ out of chancery to some 
4Kiffieient many who should be received as their attorney 
^^nneedfiiir^;. 

In the l2S4b year we find three sti^utes : one called the 
aiatnteof amrds and relirf; die neniffarpefioiis appealed; 
the Akdf Ae famous atatnte of artkuii super Chartas. 
Ther fiivt of tbeae stoos to be nothii^ more than a de* 
diaralion of the eomiMn law, in sevend points relative to 
ward and relief. In tbe first place it declares, that where 
A relief was given, there wardship was incident, and the 

(fl)F.N.B.509. 
(5) This provision seems to take away the power of taMng any noaee 
gifts m puram et ferpftxuKm ekemosynam. Indeed, this seems to have 
fbeen before accomplished by the statute ^m4 emptoress which, by re« 
,.<] airing the aecastoined ser? iees to be reserved to tbe chief lord, takes 
away the liberty of raakjaf a gift witli an ezempfion from service, 
(c) Stat^lTF Ed. I. B«. S. > (dj Vid. ant. vol. 1, 378. 
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^ofitl-at^; tfiat stM;h as held by snjeatit^ to go with the 
king in his host, were to pay wafxl »atid niafTiagey as iii>- 
eident lEhereto'; (liat tlio^who heidbf petit serjemity, as 
to biar ^feMof spei^r in the king' g host '(sfhkh, hovi^vei; 
does not agree ivitii Brs^eton's description of {letit iier«- 
jevLn^)(af)y^oulA pay neither ^warjd, marrii^e, riorT^ief^ 
that 2b free s6kem(in ^as not to 'givfej^rd itor relief^ but 
Was to double his rent ^fter his ancestor's dektii^aceofydsig 
to what ive had been used to pay to his.l(»ti ;' and was not 
to be immeasiirabty burthetied. Some declarations wer« 
nia(Ie as t^ the nature of wards. ..It decliatres, that there 
were two kihdi of writs to recover wards : one, where the 
^ lands were hokten hy knigkt^s service; the other, where 
lands were boidewi in socage; that Hie »wd <of the f^toer 
belonged to die i^d ^iU ^ Ireir was tyvf^nty^smG yie£ifs:old^ 
ittiA also tHe> marriage; uhichiwa& t;o be; as ordained by 
the Great' Charter, "t^tkout didparargeiDent ; but that, the 
ward of an heir in socage, if: the kml .descended ex parte 
fi2t7^ri\^ belonged te the neKt^ frieadon-the ietber^a 8ide> 
tLtid m tiee'xer^a(U). ■ r '-■ • 

Jt fiirtBer declares, %at ithere werfe ihf ee ways in 'which 
a writ to recover Ward might. l>e broaght^C' one, 'where jhe 
\yard both of the land and the heir was .demanded ; tftis 
\va3 where a lefiant Jn kiH^if a service idied,.and tlie cKlef 
lord demanded t^& hc^hraod Jaiyi in M'kid^ iinolher way, 
8^3^ the ^statute, is, wheie a maa ia iafeojffield <of: a^pieise jof 
land by one, add, afteVvthat, of amdber piecei by siiiotber 
tnai^ : here the sjecond lord conld not. have tlie writ^ be- 
cause the \yard belonged to :die kfedi.who. mad^'^e i^st 
feoffment (<). The-third way w»s,cwbten si p^r^oii^ioes^ssed ' 
the land in ward, but had not the heir, then a writ would 
lie to demand the heiK only (^d^. 'J'hese are the declara- 

. (<i)yid.ant.vol.I.27aL 

(i) For,tbe natur« oivcard and rmrtage.^t cofiinion law, vid. ant. ^h h 9S4» 
' ' <c)yid»aat.voM.285.aadaa,t,.208. 
(dj Of tbe- wr'a of ward, :fid. anU SQ9. 
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lidns made by this statute. The statute for persons a]> 
pealed has been mentioned before (a). 
, The statute of ^>t/cti/t mper Chartas was g^^^^tg ^ 
made^ a»4ias been -before said, to su{yplycer* ArtkuUsupet 
.taiD.jdelfeas in the Qiarter^; and therefore ^^'^^^* 
some of its negulations are upon 'Ae same subjects widi 
many of Aat famous instniment/' These we shall divide 
into such as relate to the kin^^ or. were of a miscellaneons 
nature, and such as related to the administration of justice^ 
civil or criminal. 

Of tt)^ former Jund^ the first that pr^ents itself is a 
Btring of regiii^tioBS concermng* that beavy grievance on 
4lie subject; purveyance ; the kingfi^ householdrofficers 
taking ^rovi^ions eithei^ without paying any thing for 
•them, or pa}ing only wbat was- very much under their 
value. ^It was now ordained, that none should take such 
prises' (for so they were called) but only the king's takers 
and pnrveytH-s for his. house; they were to take nothing 
but for the use of bis house; and all meat and drink, and 
the like, they were to pay or make agreement for. * They 
.wereaUo to have theking^s warrant, Odntaining what things 
they shouU have' authority to take ; and this they were to 
shew before they took any thing. They were to take only 
w hat was sufficient for the king, his household, and children, 
aiid^foiPiiione who were upon wages, or any other; and 
tls6yivere to account in the king's Aosife//, or in the ward- 
robe, f€ar all things taken. If any took things contrary to . 
the above restHctii^ns, complaint was to be made to the 
steward and treasurer of the kkig's hostdlj and the truth 
was to be inquired t>f ; land if any was attainted of breaks 
ing die above regulations, he was. to make agreement with 
the party, he pnt out. of the king's service, and remain in 
firison at.tbe king's pleasure. ! If any one> took prises with^ 
out. a warrant,. he was to be arrdBted add put in prison; 
and if attainted thereof, he was to be treated as a felon, 

(a)Vid. ant. 17^. 
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provided the {goods required it> that is, if they amounted 
to more than twelve^pence. 

This was the order to be observed in taking meat^ 
driiiky and other small things ; but as to prises made in 
fairs^ in towns, and in ports, for the king's great Wardrobe^ 
die takers «awefe to have the common war^nt under the 
great seal, as before. What they took was* to be under a 
aort of clKck and controul from At mayor, bailiff, or 
keeper of the fair, >uid atxounted for to the master of the 
wardrobe {a). 

It was otdained that distressea for the king's debts 
abonld not be made upon beasts of the pk>ugh, so long as 
any other could be found,^ under pain of die penalty in- 
flicted by the statute de districtione tcaceariif 51 Hen. II L 
Too great distresses were not to be made for die king^s 
debts, nor were^ they to be driven too far; which also had 
l>eea provided for by die said former act<A). Further, if 
a debtor could find able and sufficient sureties until some 
day before the day limited for the sheriff, widun which a 
man might purchase a remedy to agree foodie demand, 
the distress was to be in the mean time released (e). Upon 
diia clanse a writ was framed, commanding the sheriff to 
accept sureties ; which' if he refused, there would issue 
process of attachment against him ^d). 

Some fnrtber provisions wei;^ made for rqpilating the 
king's revenues. To redress waste done in tte king's 
wards by cseheators and sub^esche^tors, a writ of waste 
wae given, as in other cases of waste^^)^ And where land 
had been seized into the king's hands by escbeators Of 
sH^ff^y-and the profits taken, and it was afterwards ve* 
moved out of die king's hands, because he had no right to 
seize it ; the issuer in such case were to be fully restored 
to the person to vdi<Hn die land ooght to remam, for the 
damage ^stained (f). Concerning the removing the king's 

V 

(a) Ch. 2. (*) Vid. ant:61. (e) Ch. 12. (dJ2 Inst. 565. 

<c)Ch.ie, rfJCb.l9. 
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hand^ by a Writ CdSied wajimoveas manum, more will be saicf 
in tiie next year^ whea a statute was fnade oo that subject. 

The principal officers for the preservation of the peace 
of the county, of for the execution of justice, werci by 
virtue of the king's writ» chosen by all the freeholders of 
the county, in open county-court. It was in confirmation 
of this ancient usage, which perQaps in this instance had 
been violated, that it was now declared by parliament, that 
the king had granted (o his p^p^e, that they should, if tliey 
pleased, have election of their sheriff iiiev^ry county, where 
the shrievjdl)' ?iyas not of fee (a). By another chapter {b) 
of ;tliia statute it was ordained, that as the king had granted 
the election .of slieriffs to the people of the county, tl^y 
sboold chuse such persons as woi^ldnot overcharge then^ 
or put officers i^autliprity for rewards or bribes, nor lodge 
%0Q fre4juently in one place, per upon poor persons or meo 
of religipiv To avoid one gneat occasion pf the oppressioi^ 
<<2xercised by sheriffs^ M was ordained (c\ that the bailiwicks 
andiiuadreds of the king, or of other great lords, should 
^Qt be Jett to farm, as they commonly were, at over-great 
muia»f which gav,e occasion .to burthen the people, that the 
reaters might be enabled to pay their iTerms. This wa^ a 
^eat e>vil; and to prevenjt the extortions to which it led^ 
sieveralacts were made in tlie subaeiquent times to correct ^ 
ai^d at length, to abolish this practice of letting to farm The 
oiSlices of justice (d). 

J'he remainder of this statute relates either to the ad- 
is^nistration of civil justice, or to the criminal law. To 
besinwiththeformer:Weiindaprovisionmade ^ ^ '^ 

^ . . , - , r* • 1- • • I Court of the 

for ascertaming thebounds of jurisdiction m the tttwani and 
CQiict of the steward and marshal ;. a court, of >na«h»J- 
which nothing has hitherto been said,, and the earliest 
meifttionof whicl> i& in this statute. This seems, like several 


WCli.S. C&)Ch.l3. (f)'Ch. 14. 

(rf) St. 4 Ed. III. c. 15. & 4 Hen. IV. c. ^, ' 
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otbers, to have been an emanation from tlie great court, 
called the aula regis, j&o often mentioned ; and to have beeit 
designed for the sole purpose of determining questions 
bet wc;en persoi^s attending the king in his household. Of the 
tiatureofthiscourt, and the manner ofconducting suits there, 
more will be said in the subsequent part of this rei^n : for 
the present, we shall proceed to examine the statute novr 
made for ascertaining its jurisdiction. It was ordained (a), 
ttiat the artewards and marshals {for the statute speaks in the 
))lurai number) should not hold plea of freehold, nor of debt 
or covenant, nor of any contract made between commoH 
persons, but only of trespass done within the hostel f, und 
. other trespasses done within the 'verge ; and of contracts 
and covenants that any one of die king's hostell should have 
made with another of the same hosteli, smi in the same 
hostell, and no wher^ else. They were to hold no plea of 
trespass but that which should be attached by them before* 
riie'king departed from the verge where die trespass was 
committed; and they were toliold plea thereof speedily, 
from day to day, so that it might be pleaded and determined 
before the king departed oiit of the limits of the same verge 
where the trespass was done ; and if it could not be deter- 
mined within tlie limits of the same verge, then the plea 
before the steward was fb cea^e, and the plaintiffis were to 
resort to the common law. It was enacted, that the steward 
should not in future take acknowledgments of debts, or 
other things, but of persons of the hostell, a3 aforesaid ; nor 
hold any other plea, by obligation made at the distress of 
the stewards and marshals (the nature of which distresses, 
to give jurisdiction to this court, will be considered here- 
after) ; and rf the stewards or marshals did any thing con- 
trary to this act, it was to be holden for void. 

The steward and marshal had a criminal as well as civii 
judicature ; and this, like the former, was confined to the 
verge; but it happened that many felonies w ent unpuniishedjt 

' («) Cb. 3. 


CHAP. XL EDWARD L 231 

because the.coroners of the county had not authority to in- 
quire of fjeloQies done within the verge, but only the coro- 
oer of the king^s house ; and ^s this never continued Ipng 
in one place, there sometimes could be no regular trial^ no 
time to put the felon in extent, Jmd proceed to outlawry.. 
Again, none of the matters cognisable ia this court could 
be presented in the eyre. Thes^ failures in the administra- 
tion of justice tended greatly to obstruct the well-ordering 
of the police. To correct these in future, it was ordained, 
that from thenceforth, in cases of the death of a man, it 
should be jcommanded to the coroner of the comity, that 
he, together with the coroner of the king's house, should 
do as belonged to his office, and make enrollment : aud 
those matters which could not be determined before the 
steward, as wh^e the felon could not be attached, and the 
Uke^ should be remitted to the common law ; so that exi- 
gents, outlawries, and presentments should be made thero^- 
on at the eyre l^ the coroner of the county, in the same 
manner as presentments of felonies done out of the verge : 
however, there was not, on this account, to be any ne- 
glect in making fresh attachments against felons by th^ 
pffi^^rs in the verge. 

After this provision was made to limit ih^ cpurt of the 
steward and marshal^ it waji moreover ordaiqedr that no 
Ciommon plea, should thenceforth be held in the exchequer 
contrary to the form of the Great Charter(flf). From whence 
it seems, though the words curia nostra H the Charter 
were cqustrued by the legislative to mean the exchequer, 
as well as the court properly so called, conformably with 
the account we have before given of this court (6), yet, that 
suits between party and party were still entertained there. 
This had been complained of, aud the legislature endeavourr 
ed to remedy it in the statute of Rutland, 10 Ed. 1. where 
the king says, that whereas certain pleas have been hitherto 

(a) Ch. A. (h) Vid. alit. vol. I. 244, 
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held in the exchequer, which did not concern U8 or our 
minisiters of the exchequer ; by >vhich means our pleas; 
and the business of the people coram nobis , ar^ impro^ 
perly prorogued and impeded ; therefore we are willing, 
and ordain, that no plea be held or pleaded in the exche- 
quer aforesaid, unless it specially concerns noSy re/ minis* 
iros nostros prsudictos ; which irtatote wias thereby directed 
to be enraMed in the exchequer, for the government of the 
l^arons. Thus did the court of exchequer by these" tvro 
statutes seetn to be completely deprived of all cognizance,^ 
except in the suits of the king, and his ministers of 
officers ; but we shall see hereafter, that this last branch 
of tlieir jurisdiction was made use of, m subsequent times, 
to introduce ail sorts of causes, under the pretence that 
they affected the king*s ministers or officers. 

The following, chapter says, that, on the other hand, 
the king willed, that the chancellor, and the justices dt 
soen banc, should follow him ; so that he might have at 
all times near him some sages of the law^ who were abl^ 
duly to order the business that came into tfie court, at all 
times when need should require (a). This probably rei 
quired no more than what was the usage before ; as vther^ 
th6 court was, there, of course, were to be the justices. 
However, when it was thus ordained that the chancellor, 
%vho kept'thc' great seal, should always attend the king, 
it might very easily be declared, as it was in the next 
chapter, that no writ touching the common law shouM 
thenceforth issUe under the petit seal (6), a^^ery likely 
had before sometimes happened, through the absence of 
the chancellor. 

It was moreover declared by this statute, in confirma- 
tion of the common law-(c), that in pleas of land, the sum- 
mons and attachments should contain the term of £ftee& 

(«) Ch. 5. (») Ok 6. (c) Vid. ant, vol. I. 404. 420. 
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dstjs at 'kfiffty accordiDg to the common law ; unless in at-* 
tacbraents of assises taken in the king's presence (a), or in 
pleas before justices itinerant during the eyre (6). It wa» 
directed also ic\ tbat tbe stat Westni. 2. c. 39. about false 
returns^ slioiild be faithfully executed. There w as a pro^ 
vMiioa (^) aboot tbe qualifications of jurors, which h^ been 
notiCfid in another j^ce («)« This was the whole of tlie 
regdiations made as to civil justice^ except only a law re* 
specting the jurisdiction of the Constable of Dover Castle :- 
it was thereby declared, that he should not hold plea, with*- 
in th« castle-gate^ of any foreign matter of the county^ 
except it related to tbe keeping of the castle ; nor was he 
lo dii^ain the inhabitants of tlie Cinque Ports to plead any 
wbere, or any wise, than according to their charter of 
ancient franchises confirmed by Magna Charta (f) 

Tbe akerati<ms in the criminal law ovdained by thia 
statute, donsist in two provisions about conspirators and 
maintainers; and one about the statute of Winchester. It 
sterna a writ had been framed by GHiertus de writ of eon* 
M&uberie, ekricusdccomilio domini regis, a^nd 8p»racy- 
allowed by the authority of parliament^ in the ^ 1st year of 
this king {g)y though this statute is usually jdaced in the Sad 
year (A). This writ was against conapirators, inventors, 
maintainers otfalae quarrels (t) and partakers thereof, and 
brokers of debates, and was as follows : Si jl.fecerit, Sfc. 
tunc pone, S^c.ijuidsit coram nobi* inoctabis$€kncti Johan^ 
nis Baptista, ubicmicq ; tunc fuerimus in AngUa, ad re^ 
ipondendumpradicto A. deplaeito eonspirationis et trans- 
gressionis, secunduivi obdinationem nostham nu- 
FK» iNBB PEOViSAM, stcut idem A. rationahiliter mon^ 


(a) Lord Coke says, that these words should be added, ^' or before the 
joaticea of eonunoo bench.'' It \s true, indeed, that the term of afteen 
days was not allowed in case of disseisin at ootnmon law. 9 Inst. 567. 
Vid. ant. vol. I. 420. 

(fc) Cb. 15. <c) Ch. 16. (rO Ch. 9. (e) Vid. ant. 184. ' 

(fj Ch. 7.. ^ U ) 2 Inat 56i'. {h) St. 9. (0 That is, suits. 
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Mrare poterity quodei hide respondcre Reheat , 4" htibias ibi 
nomina plegioruniy et hoc breve, S^c* In allusion to this 
writ, it is said, in the statute we ace. now speaking of (a), 
that, a3 to conspirators, false iufonnei^,and evil procurers 
of dozens, inquests, assises, and juries,, the king had pro*- 
vided a remedy for the plaintiffs by a wiit out of tlie cluuk- 
cery. But, notwithstanding this provision, says the sta- 
tute, the king willed, that his justices of the one bench 
and the other, and justices assigned to take assises, whea 
iliey came into the country to <iischarge their office, should^ 
upon complaint, award inquests tlierein widiout writs, 
and do right to the plaintiffs without, delay (b^. 

We have before .mentioned several statute^ agiainst main-^ 
t^nance of suits and champerty, in the parliament of 
Westm. 1. andWestin.2(c). but tliese were all confined to 
certain ministers therein named, as the chancelior; treasu- 
rer, justices, the king's counsellonl^ clerks of the chance- 
ry, of the e:i(cheqiier^ and of justices^ and to those of the 
king.'s household, clergy or lay. An act wa& fiowmade in 
general terms, which declares, that nul ministrCy venul 
outre, should take upon him a business in suit, to have part 
of the thing in question. But this was not to prohibit any 
one U'Qxn having the counsel and advice of countors and 
learned men for his fee, nor of his parents or friendsr (d).. 
Some further notice was taken of these offenders in die 
&ubsequent part of this reign. 

Because. crimes and disorders were thought to have in- 
creased through a relaxed police, it was ordained, that the 
statute of VViuchester should be pent again into every c6un-- 
ty, to'^be read and published four times a-y«ar, and ke|)t as 
strictly as the two Great Charters, under the pains therein 
limited. For the observance and maintenance of tbi^ sta- 
tute it was prdained, lliat the throe kuights assigned in the 

(a) Stat, art, sup. cart. {h) Ch. 10. (f) VId. a^t. 2J^^ 

{d)Se8 paTfinti e stt prockeiiis» Ch, 1 1 . 
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€Dtttity(<2) to rediress offences agakst the Charters, ^ouid 
have chavge of this «l$o {h\ Tkis autute concludes Mrith 
some very minute regulations for assaying Tcsaels of gold 
and silver. No vessel of silver v^as to pass out of the hands 
of the workers till it was assayed foy tke walxiens of thtf 
eraft^ and marked with a leopard's head \ and no gold was 
to be worked worse than that of Paris (c). 

Thus far of the £8th y^ar : in the l^xi&y there is a statute 
on the subject of amoveas manum, coneeming which ym 
before spoke ih the statute o( ai:ticuH super Ch&rtas(d)s 
It was now ordained^ that in all cases where it appesu'ed by 
aninquest^ taked before the king^s'jescbeators, tbattlie land 
did not belong to 'the king, a writ sfaoidd he ioiniadiatelj 
obtaiBed in ^ihancery^ commanding tbe esdbfiators^ quid 
manum mam amoveant omnino, a&d cause the htnd, with aii 
isifues and fruits of-k, to be restored to the right owners 
However^ if it sfaould afterwards tutn out that l6e king had 
any tille^ the person was to be summoned by H'rit out Qf 
chtflcery to appear comm r4gef and sbew cause wiyf th^ 
king should not have the custody of the land ; aod $Qt4fie9 
qm&ties an ambnfeas mmium and a scire faciat might be had 
by the party and die king< Thia was wkh a nou oi^m^ 
of tbe statute made in the preceding year. 

In die dlsl year there is a slaJbute entitled^ ifacpgiim4$ 
portiShribus et mensuris : in the 89d diere are several ate'* 
4»tes; one eMisd, stahitum deprotectioniiwf; another, ctfn* 
iaioittgie deJinUion ofcdnsfirat&rs; a&odi^;. called the 9^ 
iutt of champerty ; another, attordmdncefQfinqiimts; an* 
^dier, i)tiiimtio forests yViXio^tf an ordifiamefor mm* 
Turing df land. 

We (e) often bad occasion to motion tike efatcootiaH 
to justice occasioned by die waivatil d^ nrpi$id>regjit4 Wr 


(a) Namely, by ch. 1. of this stat. Vid. ant. lOS. {h) Ch. If: 
(c) Ch. 20. {d) Vid. aal. 2M. (e) Vid^nttol. 1. 405|40tf. 
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now find at similar device under .the denomtnation. of Jpro* 
tectioTu Bj means of such a ^rit, a person was protect- 
ed against all suits in the king's courts^ under pretence that 
he Mas engaged in the kiiig^s service. The statute relat-^ 
ing to protections Mas to prevent some of the evil conse* 
ijuences attending those privileges. It was now ordained^ 
that^ in such, ease, the adverse party nught challenge the 
protection, upon its being shewn in court, and aver that 
the p^^on wa« within the four seas, or out of the king's 
service in a cerUun place, whence he might very easily have 
come to attend. This challenge was to be entered, and the 
matter stand without a day, according to the nature of the 
protection* When it was re-suhmioned, the party object* \ 
ing was to demand judgment, and offer to aver bis cliallenge ; 
and if the country passed against him that cast the protec- 
tion, and he was tenant in the action, the protection was ta 
be turned ijito a default : if it was the demandant, he was 
to lose his writ. This was a very benefieial law, at a time 
when actions were liable to be totfJly stopped by such re« 
gal interpositions. 

The (a) next statute defines conspirators in this way : Con-* 
spirators are tliose who confeder and bind themselves ^to- 
gether by oath, covenant, or other alliance, that every of 
them shall aid and bear the other, falsely and maliciously 
to indite, or cause others to indite, or falsely to move or 
maintain pleas ; also such as cause children within age ta 
appeal men of felony, whereby they are imprisoned and 
sorely grieved ; such as ^tatn men in the country with 
Uveries or fees, to maintain their malicious enterprizes ; 
and this was to extend as well to the takers as givers. 
Again, stewards and bailiffs of great lords, who by their 
s^gniory^ office, or power, undertake to bear or maintaia 
quarrels, pleas, or debates that concern other people, and 
not their lords or themselves, were to be considered as con- 
spirators. 

(4Vid.»nt.S39. 
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* Champerty was defined by the same statute. Ckant" 
periors, says the act, are those who mo^'e, or cause to be 
moved, pleas and suits, either by tlieir own proeurfem^nt: 
or' by that of others, and sue therta at their owd costs, to 
have part of the land in dispute, or part of thegaias. This 
definition of champerty is in the English edition of the 
statutes, but no original text appears to warrant at ; and it 
is probable, that it was added by some reader to explain 
what followed; for the next statute is entitled " the sjtatute 
* of champerty/' ind ordains, after aMuditig to the former 
acts on that subject (a), that all persons attainted of snch 
emprizes, suits, or bargains, and such as consented there* 
to, sbouid be imprisoned for three years, and make &ie at 
the king's pleasure. The ordinance of inquests (() directs, ' 
that ivhen a juror was challenged for the king, the inquisi- 
tion slionld not tlierefore remain; but those who sued for 
the king should shew some cause of challenge,* and the 
truth of such ctiuse should be enquired of acc<lrding to thd 
custom of the court; after which the inquisition should be. 
proceeded in or not, according as the challen'go was festa- 
bliihed or not. The ordiHatiaforesit^ has be^eu noticed 
in ano&er place (c). The last of this y^r ia ibp ftg^tute 
fbr,measuring of land. 

' In'th^ 34th year theite are several acts. The first is the 
statute de tmjtmciimfeoffatis'; die next consists of 6om# 
articles upon the statute of Winchesfter; the retaaining 
tbi'ee have Vken mentioned m another [4ace((/), nam^lyi 
fliat foi: amortising lands^ that detallagio non conc^dfipdo^ 
and the ordinatioforestm. • • 

' The statute de conjunctim feoffatis was to prevent the 
4eIayoccasione4 by teaants innoveldi^sei^ and otiier writ*- 


(«)Via:3Ed.I.c.25. ISEd.I. staM.c. 49. 26 EJ.I.8tat.3.c*ll. Vid. 
(£)StaiW4. <^) Tid. >Bt. 106. WVid.aut. 331, 10^,106. 
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pleading, &at somt one else was seisedjoiRtly witb&em(a). 
It was enacted, that where such a plea ^as grounded upon 
a deed, and the plabtifF would offer to aver by the Bssm 
that the day of the n^rit purchased the tenant was solf^ 
neised, the justices might retain die deed safely ki their 
keeping till the assise had tried It ; and die person named tO' 
be jointenant by the deed, as well a9 the tenant, was to be 
warned to appear st a certain day, and dien to- answer to> 
die assise, as though the original wiit had been brought 
against both. It was also enacted, if the plea was found 
to be false, and for delay, tbat then, notwithstanding the 
assise passed for die tenants, yet he wlio alleged the plea 
should si^er a year's imprisonment and a heavy fine. Fur^ 
dier, die plea of jointenancy was no longer to be received 
from a bailiff, who^, we have seen, was in some cases aBow- 
ed to put in pleas for his princtpaL If it was found that 
Aey were jointenants, as alleged, the writ was to abate t 
die same in write; of mortauncestor, jcirti «^r%M»,suidodie0 
real actions. . 

There is- the following provision in this statute cotteerB" 
ing the writ of indiciwit, which is a wdt of pitdiilnddn dial: 
lias firequendy been mentioned {b). This writuseil to be 
brought at the commencement of tbe< matter i&diespiri-i 
foal court, so that 'no room was left to judge whether a. 
ivrit of consultation should go of not. It was ^erefftse 
HoIv ordaUied, that it should not in future go, tijl' they had 
proceeded so far in die court christian as the litis amie$ta'- 
tio, and the chancellor could be certified of tite nature of 
die suit by inspection of the libeL 

In the 35th year are two statutes : one, de M^MOstdtiS' 
religiosomtm, which has been nodced in another {dace (c) ;; 
the other, which is the last in this reign, is entitled, from 
the subject of it, 7ie rector prosttmat arbor es^in cameterio^ 

(«) For the prtctic* on this point, at common ]aw« vid-ant. voU X. 474> 
f*) Vid. ant. v©l. L 141. |c) \«d. ant 157. 
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Oreatdi^putesiiad happened between rectors aod their pa* 
rishioner»; to which of them the trees in the church-yard 
^belonged. It was now declared by this act^ that they are 
sacred property ; that they follow the nature of the soiJ, 
^hidt ts ecclesia dedicctum, and that the laity had no dis- 
pose thereof. Howe v^r^ as they were planted for protect*- 
ing the church from winds and storms, rectors were pro<- 
hibited by this act from -cutting diem, except for reparw^ 
tion of the chancel ; cor were they to convert them to aby 
other use, tmless the nave of the church needed repair; ift 
"which case parsons would do well in bestowing such trees 
ftipon Ae parishioners; though, says( the act, we do not com- 
Btand this, but will commend it when done. > 

We have now travelled through the numerous statntesof 
this king, and have performed the task, perhaps, with more 
expedition) and less riiowjof difficulty, than is commooLjf 
annexed to the idea 6f such an jindertakiDg. These stai^ ■ 
lutes have been usually studied with great labour, through 
Ae ebscurity in which a long lapse of yeats has involved 
litem ; yet die matter of them has been^ in all ages of out 
law, thought so important^ as to make that labour be suli^ 
mitted to widi patience. These widi the statutes of Henry' 
III. are considered as ^ foundations of the common law ; 
and indeed^ after GlanviUe aSd Bracton have-been so long 
oeglected^ die attention of the student could be directed to 
iMtfaing more ancient. But with all the importance which 
is so deservedly attributed to them, and notwithstanding 
liie spa^e which the learning upon them fills, when they 
»re viewed in retrospect by a modem lawyer; yet in the 
historical aooouiit that has been here attempted of our 
ancient legal polif^^ diey appear comparatively small. It 
ii true, that in the reign of this prince many more statutes 
were made in a few yetiirs, than in many reigns of his pre** 
llecessors. Those statutes M^re very important in their o{k 
Ject, and many of them very beneficial in their consequences : 
bfft, anteced£|U'tQ that period, the slowhai^d of time and 
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experience had been long moulding our Inws and judica- 
ture into a form capable of receiving the finishing touches 
¥r*hich were made by Edward ; and in that respect^ perhaps^ 
the turbulent and unprosperous reign of bis father Henry 
was more productive than his. This consideration of the 
subject will account for the appearance which these stsb- 
tntes^ and indeed this whole reign, makes, in point of lengthy 
when compared with the former. 

Indeed, the changes made in our law by the gradual al^ 
teration of opinions during this reign, seem to have been 
very few. The rules and principles ^^hich had been so 
thoroughly weighed and settled in the reign of Henry IIL 
still operated with all their influence, except in those in^- 
i)tancefi where they were modified by the late statutes. Thus 
we &nd the law stated by Fieta and Britton to be the same^ 
almost in every particular, as it was delivered by Bracton, 
^th the addition only of the. statutes of fldward'I. On^ 
exception, lioweyer, should not be passed over ifi silence^ 
which is, that in tlig. law of descent, according to Britton, 
the hnlf blood, was to be excluded(a), which had not beei| 
eettled in the time of Bractou (i)^ 
. Vtyy little, Aerefpre, remains to be snid on any part of 
the sublet, which was so fully handled in the last reign; 
and -we shall confme ourselv^es to such heads as were there 
treated rather cursorily, or not mentioned at all. This 
will be priocipaUy in the jurisdiction.of courts, and the na- 
ture o£ personal actions. . 

ortiiediifef^^t We have seen what was said by Bractoo 
^^^^^' ' : upon the different courts (c): they are men- 
tioned by the author of Fleta more fully in the follow- 
ipg Way: Hcdbet rex ^ curiam $nam in concilio. suo, in 
parliamnti^.suis^ prt^entibus prttslatie, epmiiibus, bar<h 
nib^^i procerihHS, et alii$ viris peritis^ ubi HrminattR 
sunt: dabitafion^. judiciofu/^y :et,.nopis injuriis emeni$^ 

(nJCh.USr. (I.) Vid. ant. vol. 1.310,311. . (r) Vid.Wit.tol.LSM;* 
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'^ova coHstituuntur remeflia\ et unieuiq; jmtitiay prout 
.meruit f retribuetur ibidem. This is the account of the 
9ttpreme judicature^ in whicb/it should seem, he includes 
both the council and parliament. The next is the court 
cwam senescallo sua in atdd sud. This officer is de-^ 
9cribed as fiHing the piace of the chtefjusticiary (an office ^ 
that was aJboKshed in the last reign)^ who used to be named 
in the writs of the earlier periods, determined tha king's 
own causes, and adnunistered justice without writ (a). In 
the place of this great oftcer was now appointed the ^nes^ 
callus, or steward of the household. This court has been 
'mentioned before in this reign, and tlie 'nature of its jur 
risdictionwas defined by a parti^sular statute {i)* Fleta 
describes this court as having jurisdiction of all actions 
9gamst the king's peace within the bounds of the house- 
bold for twelve nbiles^uAicioi^; rexfueritinJlnglid; vt^ipb 
circuit of twelve miles was called the virgata regia, because, 
it was within the government of the marshalyYfho carried a 
iirgaos the badge of his office. According to the same au«r 
ihority these, actions might be brought rece^^r^ and without 
ivrit, non obstante privilegiQ, vel libertate alicujus legem 
regni expectantie. This jurisdiction was exercised ip th^: 
aula regia, and the steward might associate with him the 
camerarimf the hostiarius, or marescaUm, being knights ; 
or any of them» if they could not all be present. 

The^joext court of the king, mentioned inFleta, is that 
held in cancellarid. Aifter this, he says, there was a court 
coranrnuaitoribusspecialiter a latere regis destinatis, whose 
office was not extended beyond die justices and ministers 
of the king. The business of these auditors wajs not tp de-^ 
termine, but to report to the king y^hat they had hear^, 
that he might direct what ws^s proper to be done between 
the parties. . After these he mentions curiam s^am, et 
^ustitiflrios suos, tarn milites quim clericos, iQcum sujim 

(a) yid. ant. toI. I. }\ 4. Qi) Vid. ant. 235. 
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tenentei in Anglid^ before whom^ and before no others (ex<«^ 

Cept before himsdf^ or hia council, or special amcfitors), 

false judgdients and errors of justices were reveriwd and 

corrected. Before lliem ako were determbed writs of 

ii|)pea]y and other writs in criminal matters; trespasses 

against the king's peace ; and all writs which contained the 

clause ubimnq ; tuncfuerimm in Anglii. Next to thesie 

he Tzxi]sA\kejustitiario8 residerdes ad $ca€cariumyAvA those 

in banco 4ip9t:d fFestmonasterium; after these, the juatacea 

assigned ad g^mias deliberandas in different counties ; those 

assigned to t^4ce assises, juries, inquisitions, certificates^ 

and attaints ; the justices itinerant ad prima$ asmas, ad 

emnia plet^ita, criminalia €t civilia; and the justices iti« 

tieraat iM{ phcita de forestis* Ali these were the kiag'e 

courts; to which mi^t be added, o^ers in the countrj^ 

as liie eounty>toum, and hundred courts; those in the 

king's fsanors, and those in cities and boroughs (a). 

■ Of Aese courts, that before the steward is the only one 

which has not been mentioned in the 4sarly pafts of this 

Histot-y ; for which reason it ms^ be proper to add some 

ftir&er account of this court than the^)»rt meotioomade 

thereof when we we<^ fl|»eaking of the statute paired in this 

reign concerning it. The stewards^ says FleCa, had c<^« 

niieanceof all injuries (by which are meant trespasses), and 

all criminal and personal actions/>er iwmtionem plegiorum^ 

de prosequenioj and were to do ample justioetopsffties com- 

pluitiitig, without atlowiiig any essoin. Thus, ix^ien suf-. 

ficient pledges were found and enrolled by the king's clerk 

who had the keeping of the f&tuhimplacit^rum^iulapra 

rege, ^he mtn^shal was commanded immediately lo attach 

the person -complained of, if he was to be found within the- 

littiSts of (lie household; otherwisriehe wasnot attaobalile by- 

the marshal. If the complaint was againspt any/a^m/ibm 

rigie, he was first to be summoned ; and if be did sot oo^Eie . 

(a) Fleta, 66. 
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at the apfpoitited day, then tbere was an aws^'d, qtcpd aU 
imhktur till a further day ; and if lie did not come then^ 
thence ^as an aM^ard, quM corpus capm/i<r (provided he had 
received 4;he commons personally M^ithin the verge )y and 
brought ^fore the steward ; and Aen, sayS' Fleta^ the 
Miirslml was to be 4ii8 pledge ; <^, in other words^ he was 
to be contin^ued in die marshal's 'custody, according to 
^ kw and custom of the household ; and the m^trshal was 
to be answerable to the party complainant, if be did not 
liave the body forthcoming. When Fleta hap stated this 
to be the method of proceeding against ^familiaris tfigis^ 
be a^ds, quid dictum est de servientt regis^ diet potent de 
i:xoMiTiBus, in tantum quantwnparitatmncomequuntur : 
jlo that the authority of t^e steMrard went beyond the king's 
servants, properly so called. 

As this court fallowed the king wherever his household 
removed^ and so far suspended all other jurisdictions; the 
jmetbod was, when the king was about to fix his residence 
at any place, for the steward, in the name of the cfai&f 
justiciary, whose place be filled, to command the sheriiF,* 
, qiAd venire ftLcim coram nobis on such a day, ubicumq ; 
dominOs rex timcfuerit in hulUvfi tn4, A\ assises of novel 
disseisin, mortaurteestor, nltima prasentatimiis, great as^ 
sbes; all juries, inquests, attaints, pleas o€ d^wer unde 
nihil^ which were summoned befcwe the justices W pri* 
mas SLSsisas; -all prisoners, and persons n»ai|captured or 
bailed ; all attachments which belonged to the gaoi-^leli* 
very ; and all theifreemen to compose juries. When the 
9teward arrived at the destilied place, be began to dis- 
^arge the business of the county; beginnkig, as the jus^ 
tices itinerant did, with the criminal matters. After he 
had dispatched those (a), he then proceeded to trespasses 
conmiitted within Ae -verge against tfee peaces then t» tlie 
assises, and fines ; and lastly, to debts and contr^acts, where 
the debtors had volunta<;iIy bound themselves to the dU- 

- (a) Fieta, 67. 
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tress of the steward aod marshal. Matters that could not 
b'e dispatched by him,, while there, were te be adjourned, 
jeither into the b^nch, ad primas us$isa.% into the county, 
or otherwise, as it seemed most expedietit. He might 
.direct proceedings to outlawry, waging of the-duel, and 
«very *thing wbicb belonged to the regular justices iti- 
nerant. . ; 
Tlie contracting of obligations ad-^districtionem setter 
calli €t marescajlif or one of them, was the means by 
which the jurisdiction of these officers might be greatly 
lexteuded, as the plea of extra virgafam ivould not in such 
casi? avail : in these matters, and in all others, except pleas 
of frecjiold, the parties were heard without writ(«). VVhen 
» person was convicted of a debt before the steward, 'he 
was to be committed to the custody of the marshal, tiQ. 
he bad satisfied the t>arty for his debt, and the king for 
his amerc<ement and fine; however, he might be reple^ 
vied ex potestatfi mar^scalli for forty days, buj; 119 
longer (6)l. ... 

«. So ne^ess{iry and inseparable an appendage to die king's 
household wais this court thought, that when the king was 
in France, in the fourteenth year of his reign, and a person 
was charged with a robbery conmiitted in the household, it 
was^allowed by the French king (after the point of juris- 
diction Im.d been contested between his court and that of 
the English king), that the steward should exercise his juris- 
dicti(m; and the offender was accordingly put upon his 
trial, was. sentenced, and hanged. 

It will be seen, in the subsequent part of this History^ 
how the steward, occasionally delegated his authority to the 
justices locum suupi tenentes in Anglidy who thence as- 
sumed to themselves the^ power to hold plea of suits by^ 
bill against persons in the custody of the marshal. 

The chancery is called hy Fleta an q^ce, though he had. 
before 9poken of a court held in Cfmcellarid. This office^ 

(«) Fleta, 68. (b) Ibid. 69, (c) Ibid. 68. 
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^ys he^ was intmstedtosome discreet person, as a bishop, 
QJT othei' dignitied ecclesiastic, together with the care of th^ 
:great seaj. Tbe department of the chancery was carried 
on by the assistance of several subordinate officers, who are 
thus described by Fleta (a) : eui associentur clerici honesti, 
Jtt circumspecti, dovitMO regijurati^ qui in kgibus et conr 
suetudifiibus j4nglicanis notitiam habeant pleniorem: it 
was the business of these clerks to hear and es^amine the 
petitions and complaints pf suitors, and give them a re- 
medy by the king'? writ, fitted to their case (i). These 
collaterals ^ socii of the chancellor, as he calls them^ 
were the superior officers there ; and were called pnecep* 
iores, on account of the direction they gave, after bearing 
a complaint, for making Out remedial writs. These mair 
ter$ had become of greater consideration since the sta«- 
tote {c\ had enlarged their power of miking odt writs in 
consimili^ca&ti. The inferior officers are desciibed as 
cleriw$. legaliter ^atpertas. These likewise were aoquaintr 
ed with the forms of writs, and had a power to allow such 
4s they approved,. I and reject those that were defective, • 
They were4o examine all writs as to the mattej and stile 
pf thejai, before Ihey were put tonhe seal ; ndr was any 
to be ^sealed that did not come through their hands. Ther^ 
were besicies six f/erici jOr^ewotorei, who, together with 
the former, were considered 2kS familiures of die king^ 
and were provided \vith board and clothing out of the 
|>Tofits oi the sea|], for their trouble of writing out writs^ 
.Besi^s these, there were other clerks (d), who are stiled 
juvenes et fedites^^ yowng person? of inferior condition,^ 
who, -for dispatch of business, were, by the favour of the 
^^hanceUor, peripitted to be employed in making out the 
. hvevia eur^oria^ Thes^^ were to be under the superior 
cl|ir}ts^ who we^e to b^ ^nswerjible for all their acts; for 
which purpo^ it was required, that the writer's name 
.should be noted on every writ (e). ^ 

(«) Fleta, 75. (*) Ibid. T6. (c) Via; ant. 309.^ 

♦ . (rf) Fleta, 77. , (e) Ibid. 78. 
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This is 4lie -account gHren of the dk^cety, «nd odiet* 
CXHirts^ % the author ofFleta. The ^me \vri|er i» «oaie^ 
^hftt tninute in .rotating Ike pro€^3ediftg» in citato per- 
gonal actions^ particulate that of debt. We shall gii^e 
Iroffl him^ first, the method of comiftencing such an actioa 
in the steward's conrt^ and then add something concern* 
ing ^8 aetioji^ ^ben bfoi^ht at 6€^nmon law« 

All action To Gommeiice an action of debt in the steM^ 
steward's ^ *wi's €0«rt, there ne^d no writ, as was said 
«oort. ^before, bat only to shew the>debtor's obligatioB^ 

and thaft' })art of it where he bound liimself to the dustt ess of 
the steward or marshal-:' th^, after isecftirity de prosequendo 
jM^as ts^^> of the dreditor^ the manshal was connnanded to 
.distrain the debtor by his chattels^ till be had fo>und pledges 
Xf>rovided he was taken within the bounds of the house^ 
hold) to appear the next law-day before the stewsH*d to an- 
jiwer th^ creditor without ittiy essoin, or other delay. If - 
the debtor could be found, he was ta be attached per 
tarpui iSX he had obtained bis liberty by giving pledges; 
if he had no pledges, be was to be detained til| he an- 
swered tbe«creditor, but he was not- to be put in chains. 
Suppcse^be found {hedges, and had a day ^i¥en him at the 
end of fifty' days>: at which he failed to appear, his ple(%e^ 
^et^ amerced, and be was taken, if he could be found 
within the jurisdiction of the household, and detained, as 
in the former case : be was not to be ^ain enlaiged oil 
pledges till he atiswered to the suit. If the debtor had 
been distrained twice, tbrice, or oftener, and heat length 
appeared ; yet, before bis cattle were delivered, he was to. 
make line for his contempts, uriess he could ptove per 
legem that he came as soon as he knew he ti^as clilled upoQ 
to appear ; and llien, upon gi^ng pledges to stand to th^ 
suit, debtors were allowed to have the disposalof their 
chattels distrained, and were immediittely to put in thek 
^inswcr to the creditor. ' 

. Tliis was the process against those who bound, them* 
selves voluntarily to the distress of the steward or mai^ji^aL 
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Bcitthemetbodaf proceeding with those whowere comites^ 
ivas mere gentle. They were first summoned by the mari- 
ahal I nad if they disobeyed, then they were to be distrained-; 
aendthe third process, if necessary, wa»an attachment. In 
the same manner did they proceed^ against iht familiares 
urriexies of the king who wer^' attendant upon him ki his 
house. It was upon this pririlege of. the king^s servants . 
that the sajang, then wcdl kn&wn, was founded, quid ser- 
vientes regis sunt paresi comiHbus (a). 

When the debtor qi^me in to answer, be might allegt 
na^y things against the creditor by way .^exception. He 
might ask, what he had to Aew for his debt ; and if* he had. 
aotimig bi»t hi^ own declaration to prove it^ the person: 
attached £ad judgment, ynid quietus reeedat. Bat if he 
produced his secta^ the debtor was to defend himself pet 
legem agidbst the secta : die same when &e plaintiff pro^ 
4uced taUies(&), unless he was a merchant f fo9 it wte 
permitted de gratii prineipiSf says Fleta, in lavomr of 
merchants^ te^furove tallies that were denied, by two swoni, 
witnesses at least, who, upon diligeot examination,, \i^eFGr 
Ibnnd to agree upon the day, place, number^ and otibMr 
eircum^nces thereof. 

If a wntmg was produced, and any dcfisurit was IbiincI 
in the name or number, the defendant might sa^^ he wa» 
BOt bound to answer such writing, because it waa faultjr: 
He m%ht say, quid non est factum suum. He m^t say^ 
he had paid it, if he had any thitig to prove the paym^* 
He might say, he waa not bound to the distress or the 
steward or marshisJ ; and if diat was proved, &e plaiatii{ 
could recover nolhii^, unless he could reply, that though 
he was not bound to die distress of the steward or marshal. 


(a) Fleta, 131. 

(h) A tally is thus defined by Spelnian : — TAitiuM, ali^ Tal^a-— f£« 

clavda vel Ugni portiuncula, utrinq; complanata, cut summa debiti ineiditur: 

fissaq; iiule in duat parUs, una debiiorij alterd creditori traditur^n rati6)ui 

' 'msmoriam. It seems a tally was a common security for money in these 

4Ay«. ;• 
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this could not avaii him, for he belonged to the king's 
hous^hold^ was always in his service^ and in sach ease he 
was obliged to answer to the suit : for as he would be 
entitled to an essoin de servitio- regis in every other coart, 
there would^e an entire stop to justice, if lie could not 
be sued in this. He might say, he ought not to answer, 
because he was taken without the limits of the houseliold^ 
and not within the jurisdiction of the marshal, but brought 

^ there by violence. He might say, that the king did not 
reside within twelve miles of the plaice on the day named 
in the rmrra^io; so that the fact could not happen withicr 
the limits of the household, and, of consequence, not with- 

' in the cognizance of the steward. He might say, it con- 
cerned his freehold, and so might demand judgment, 
whether hewras to answer concerning his freehold without 
a writ. He might say, tliat the plaintiff had complained 
of the same trespass in another court, where he quietus 
recessit, et querens in misericordii pro faho clamore. He 
might ^ew an acquittance ; or say, that another pica was 
then depending in another court by writ for the same 
matter* If there was a condition in the obligation, he 
might say, that he was not bound to pay the debt, because 
the condition was not satisfied (a). .^ • 

If mofe^ than one were bound by the obligation, he 
might demand judgment, whether he was to answer singly^ 
for a debt contracted by many in common. Again, if 
each was bound to pay the whole, he might say, that one 
of them paid it for all, and be might vouch the record, or aii 
acquittance of th^ plaintiff; biit if he failed of the record 
or acquittance,* at die day fixed for him to produce it, he 
was, for his delay, to render double damages to the plain^ 
tiflP, and be grievously amerced in proportion. If he did 
not appear atnll, on the day appointed, his pledges were to 
be farther distrained till they satisfied the Creditor, or ren- 
dered to the m<^rshal the body of the principal ; and were 

(«) FieU, 132. 
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likewise to be amerced for the failure of the record or ac<* 
quittance. He might say, that ait the time of making the 
obligatipn he was non compos mentis, or nan sui juris, be- 
cause under age, in the custody of such a one, in-prison at 
such place, or oppressed, or coerced by threats : if a wife, 
she might say, she was not to answer without l^er husband. 
Many other exceptions, which, would defeat the plaintt^^ 
action, might be taken. 

It should be observed, that when the obligor died, the 
obli^tion died with him ; for no one could bind his heir 
to answer to the distress of the steward or marshal. Again, 
it must be remembered, that this whole jurisdiction of the 
steward in njatters of debt, which was a commuiie placitum,. 
was against the provision of Magna Chart a on that point (a) ; 
since which, says Fleta, common pleas were to be confined 
to the justices of the bench, and justices i^erznVad omnia 
placita. But, adds he, this t;6gnizance of certain 'special, 
cajuses was given to the steward by the king, in analogy to 
the jurisdiction exercised by the exchequer over such com^ 
mon pleas as concerned the king, though equally withio tbe 
chapter of Magna Chart a: the latter ^v^s permitted in 
hopes that the king might obtain his own debts, tbrough the 
debtors of his debtor, with more (ease than by levying it on 
his own debtor's lands and chattels. However, it seema 
this privilege of sumg in the exchequer was rarely extend- 
ed beyond a person indebito tegis vektmenter existent em ; 
and then it was never done but by special permission from 
the king {b). 

Actions of debt were also brought in the county, in 
cities, boroughs,and franchises, in cases of small demands; . 
and as in the former instance the interest of the king was 
consulted, in this latter it was for the benefit of the peo-* 
pie at large, that they should have justice administered; 

(a) Vid. ant. vol. I. 244. 
(h) See an iasiance of such permission in Ry ley's Placita Parliamenta* 
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near their ottrti homes wiUioot much trouble or expence. 
Debts under forty shillings irere recoverable in the hun* 
dredy wapentake^ trithing^ and other inferior courta be* 
longing to the king or to great lords {a\ 

Common ac* The writs of debt were various. One, since 
tion of debt, called Si KECOGNoscAT (6)^ was thus : Rex 
vicecom, Pmcipimus tibi quid si^. reco^^nosoat te 
debere decern HAras, tunc distringas prafatum A, adpra^ 
dictum debitum prafaio B. sine dilatione reddendufm, tfc. 
This gave the.dberifF a record of the matter; and if the 
debtor acknowledged the debt before the sheriff, be wash 
to be distrained, by aU his moTea(bk» till the creditor was 
satisfied. If the debtor d^ued the debt, dien (fee plaiotidT 
had the folio wing writ ; Pracipimm tibi, qu^ ju.st1€1£9 
ji. quhdjuskh, 8fc. reddat B. decern marcas qtias ei debet ^uf 
dicitf sictd rationabiliter vum^trare poterit quodei red4cre 
debeat, ne ampUus inde elamoreni audiamm pro defectu 
jnstitia, if^c* Tins was a writ of justieies; upon which it 
had been the practice of the sheriffs not to proceed till 
pledges de ptos^quendo were found. This^ however, i» 
blamed by Fleta, since the writ required no such proeess, 
but according to that author, they ought only to command 
the debtor, as they Were directed by the writ. If he did 
not make payment forthwith, it wa» clear he aaeant to staad 
out a suit; and should the plaintiff pray, that suit should 
be made to recover k, liien and not till tlien need be offer 
pledges deproseqvendo. Upon such security being given^ 
the (iebtor was to be summoned by two freemen of the vi-* 
cinage where be resided, to appear ^t the aex^t county^ 
to answer in the said plea of debt ; and it %a8 sufiiaient if 
the matter of such summons was related to any of his &^ 
zmly. If he did not appear at the day, nor essoin bimscily 
then on tike appearance of the plaintiff, the sheriff ws» 
commanded to distrain him till he found pledges to appear,^ 
and answer at the next county (c). 

la) Ryfey's PUu Pail. 1S3. (i) O. N. B. (c) Ry1ey»8 Pla. Par. 134, 
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If the debtor appealed, and the debt was proved, the 
judgment was, quid recuperet debitum cum damnis ; which 
latter were to b^ taxed by the sheriff and sectatores of the 
county, if the defendant prayed it ; and the defendant was 
to be in misericordid : the bailiff of the hundred where the 
defendant had most moveables, was then commanded; quid 
de eatallis sui$ habere faciat, S^c. Should the bailiff be 
remiss in this, and not properly execute the writ; or should 
the debtor, in order to d^frand the creditor, have designed-^ 
ly suffered his land to lie unetockfed, and no beasts or chat- 
tels were to be found thereon ; in such case, it was adviseable 
for the creditor to remove the plea by pone to the superior 
court, and then exeeution maght be had in any hundred 
or county ; aad of the land also,* by an elegit, groilnded on 
the late statate (a). • 

But to save the trouble of such removal by pme, it 
^ottld be better to comwieiice the action originally before 
the justices of the bench^ by the fpllowing writ : Pracipe 
A. quidjusti, 8^c, reddat B, decern marcas qiuis ei debet et 
iryusii detinety ut elicit: et nisifecerit, et prafatus B.fe-- 
cerit te securum de damore mo prosrquendo, tunc summons 
per bonos summonitores prcdfatum A^ quid sit cordmjui^ 
titiariis nostris apufi Westmonasterium^ali rf?>, ostensurus 
qnare nonfec^rit, ^ci This writ differs very little frotn the 
writ of debt in GlanvjUe's time (fr). There was anothc^r 
.wiit of debt now in ttS€i for executors : Pracipe A. quid 
justiy S^x,^ reddat B. ^c. executoribm teistamenti talis, ^c; 
and, on the other hand, one against executors : Pracipe A. 
•et B, exeeutoribus testamenti C quhdjusf^, ^c. Respect- 
ing executors, it was held at this time, that if they demand- 
ed a sight of the instrument by which a debt was claimed- 
against them, they could not afterwards plead, quhd debo* 
nu defuneti nullum habent administrationem {c)» 

(a) Vid. ant 197. W yi«l;«nt. vol. I. 15'S; <e) FleU, 195. 
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Another writ cognisable in . the . county, wis one ^- 
which has not y^t been mentioned, and which was called 
de annuo redditd. ThisJikewise might be pleaded m the 
county, and was as follows : Pracipimus tibi, quhd Justin 
cies A* quhd juste, S;c. reddat B. dbcem m arcas, qudR ei k 
refri sunt de ammo reddittt tantiper annirni, sicut raHoncb- 
btliter, S^^e, An annum redditus might be due in three 
^ayd ; eitjier where a lotd Was seised of a certain rent, to- 
gether with homage afid fe^iy, islsuing Out of a freehold ; 
. or, where the lord had assigned over die rent^ which re- 
mained as a charge upon the freehold into whatsoever baiids 
it passed : the third way was/ when the rent ^as received 
not out of a freehold, but de camera, from a chamber,^^or 
the like, for the life of somebody. The writ of annuity 
went for the arrears and damages : to the damages the de- 
fendant tnight answer j>er legem; but to the arrears he could 
Aot^ This writ would lie upon the' mere writing cpn^ 
tainin^ the grant^ wi$thout aiiy seisin having been ob- 
tained (a)t 

To return to the' aetibn of debt?. If the siiretiesr were 
distrained without proceeding against the principal debtoiy 
who yet was able to pay, they might ha^e a writ to the 
following vefiect, directed to the sheriff: Monstraveruni 
nobis A. et B. quid cum ipsi^ S^c. stating that they \vere 
sureties only, and were dktrained; notwithstanding the 
principal debtor was sufficient^ which oii^t not to be; 
therefore Tibi pracipimus, quid distringas prod, C the 
principal debtor, j»roj)r€e£{.j9ecKmi, et prod* plegiis pacem 
habere per mittas ; et averiasua siquaed occasiofiecqperis, 
sine dilatione deliberari facias, S^c. It has been before 
seen (b), what provisions had been made in case of suretiesr 
.for debts due to the king^ We now find, that if the sure- 
ties had paid the debt of the principal, or {lad incurred ai|y 

<a) Ficta^vl36.: {*) Vid* »nt, TOl,iv 243. 
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damage on aecoiint of it, they might ha^e the. following 
writ: Pmcipimus tibi, qubd justicies A, q.uddjuHi, <Srd. 
ACQUiETET B,de centum solidis undeposuit eumplegium 
versus C. 4r notidum earn acquietavity ut dicitj sicut eum 
rbtionabitittrmonstrare poferitf quod eum acquiUCtre de^ 
b^atf ne awpliuSy He. wbicb, like other ytesficee^, might be 
removed into the superioi" court by pone. If the a<^tion 
was brought originally in the superior coui t» the writ was 
thus: Precipe A. quid juste j.S^c. acquietei B. de centum 
sdlidh, unde, Sfc, : This wrii, nearly in these words^ was ia 
use in GlanVille's time (a) ,^ but it should seem^ it then lay 
for the creditor only again$t the surety ; now it lay for the 
surety againit the principal ; as the surety, by paying the 
debt^ had put himself in the place of the original ere* 
ditor. 

We have seen what wi^ the itrethotf of pfdcff in arft' 
Action of debt in Glan>^iUe*s time (6). Ncrtfaing is said oft 
this subject by Braecton; but from the practice^ which ob- 
tained in many actions, of bringing a sect a y and afterwards 
a jury, it is most probable, the mode of trial in his- time 
was the same as is statedfby Fleta in this reign. That 
writer says, that if the creditor had no wiiting to sh^w, he 
was to take some other miethod ofmoksng out what he calls 
ratiohahilem mQnstrationem that a debt existed ; for, con- 
tinues he, it had been ordained by Magna Chart a, that no 
€me should be put to answer either per legem or perjura^ 
rnentum- upon the simple voice of another {c). The creditor 
was therefore to produce a secta, that is, the testimony of 
certain lawful men who were present at the coirtract ; and 
if these^ upon being examined by the judge, were found to 
agree, then the defendant was to vadiare legem^ as k^ira? 
now called, or wage his law against the plaintiff and bia 
secta. The mode in which this was dovter, is tbds described 

{a) Via. suit. vol. i. 159. Ih) ViJ. ant. vol. I. 161. 

(c) Via. ant. Vol. 1.248. 
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by Fletet : If the plaintiff produced two witnesses^ the 
defendant wad to produce four ; if three^ he was to pn>- 
duce six ; so that the defendant was always, to have two 
juratos to the plaintiff's one, till they came to twelve ; and 
they did not ever go further than duedecimam marmm. In 
this case, says he, the proof lay upon the person who de*- 
nied the charge {a}. It was a r<ule, that where the right wa» 
equal, the defendant rather than the plaintiff should be ad-» 
mitted to the proof. The waging of law was considered 
as making a proof, and always surpassed the presumption 
rsused by die secta ; according to the rule, that lex vinat 
sectam. - If any of the jttrors (for so those who swore foir 
the defendant were called) refused to swear, or those proK 
4kiced wer« not sufficient, the defendant wast^i^nvieted. lif 
the secta varied in their account, the defendant was not put 
to wage his law against it, but had judgment, quid recedai 
sine die, et querens in mi^ericordia. 

What is said of a stcta to prove the verbal declaration 
of the plaintiff, held equally where a secia was' produced to^ 
prove a taUy; for if a tally was not supported l^ a ^ecta, 
CFedit would be given to the sii^le oath of die party den^-^ 
ing it. But, says Fleta, it is otherwise in ckies and fairs,^^ 
and in. causes betweeo meFchants, in favour of wbom> as 
was shewn before, it was granted ex gratid principis, that 
the proof should lie on the party affirming; they therefore 
might prove their tallies, if denied, per testes et per pcetri- 
&m. There was this remarkable custom among merchantey. 
that where a tally was produced to support an action, and* 
another was produced to prove that the first was discharged, 
which tally of discharge was denied, the. person whose 
tally was denied was to prove it in this way : he was to 
go to nine churches, and upon the nine altars of them he 
waa to Awear, that the plaintiff gavje him the 9aid tally a» 
au acquittance of the debt contained therein, ^^ so help me 

{a) FleU, 185. 


CHAP. XI. EDWARD I. 361 

^ God and his holy gospels;'' after which the judgment 
wh9, quhdrecedatinde quietus inperpetuumj ^bA the plain- 
tiff in misericordiA (a). It was because these methods of 
proof left too much room for debtors to avail theoMelves of 
^heir hardiness in s weariag, that another method of recover- 
ing debts was contrived by the statute^merchant/ 

This is all that is said by Fleta on personal actions ; so 
^hat what he has left on this subject is confined wholly to 
tifae action of debt, and that de annuo redditH : nor is Brit- 
;ron more explicit For further information dierefore oa 
this subject; we must have recourse to other sources. lo 
the statutum Wallia we find mention of other personsji 
writs, with the prpceeding upon them, as prescribed for 
ithe use of the Principality. There can be no doubt but 
this detail was copied from the course of proceeding in the 
English courts, and is particularly worthy of attention on 
that account. We shalltfaerefore ex^'act from thence what 
is said on the action of deit, covenant, and trespass. 

The writ of debt hitherto mentioned was for the reco^ 
yery of money owing; but i« tliis statute we find a writ 
for the recovery of a chattel belonging to the plaintiff. 
The following is a writ of this kind : Praeipe A. quid 
juste et sine dilatiom reddat B, unum saccum lanapretU 
decern Tnarcarum, quam ei injusti betinet; 
tt msifecerU, S^c. This writ was in after- ^f^^^»°»^«- 
times called detinue ; beiQg in effect nothing else than 9> 
writ of debt^ which, when brought to recover i^ chattel^ 
iR'as in tbe detinet, instead of the debet. 
' The process to be pursued in a writ of debt in Wales 
was this : Upon pledges de prosequendo being found, the 
debtor was summoned to appear at a certain day, and if 
be failed, was summoned again, jit he failed at the second 
summons, and did not essoin himself, the debt was adjudged 
tp th^ plaintiff by default^ with damages at the discretion of 

(a) *FUta, 138* 
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the justice, or by an inquest of the country, as the jhstice 
pleased, and the debtor to bem misericordid. If the debtor 
appeared, then iJie plaintiff was to set forth the ground of 
his action ; and, to prove it, he was to produce his secta,* 
or a charter of obligation, ot a tally. If the defendant 
denied the debt, and his obligation was produced against 
him; the writing was to be verified per testes ncfminatos in 
dbligatiotie, if they were alive, shniil cum patrii. If there 
jv^ere no witnesse?, or they were dead, it was to be verified 
bxAy per pat ri am, and, according to the verdict of the coun- 
try, judgment was to be given. If the plaintiff had no ob- 
Bgation, b&t only produced a secta, or tally y' the defend- 
ant might defierid himself either per legem, that he owed 
him nothing (that is; by his own oadi and that of eleven 
swearing with him) or per pairiam, as he pleased. Again, 
if the defendant said he had paid the debt, he M-as to sheW 
an acquittance ; to which the plaintiff might answer, by 
denying, either per legem or per patriam, that he had rcfr 
ceived any thing. 

Of coverants "^^^ writ de conventiofie, or ofcovenanty was 
sometimes for recovery of moveables, some^ 
times of immoveables. No forms of this writ are mention^ 
cd by Bracton or Fleta ; but in the statutum WallicR we find. 
the following : Pracipe A, qvidjnsti et sine dilatione tb- 
NE AT JB.coNVENTiONEM inter eosf dct am deunomessua-'^ 
gio, cam decern acris terre^, et quinq; acris bosci, cumpertu 
ventiis inN. Et nisifecerityS^c, tuhcsummonedsprddictum 
A. quid sit, 8rc. ostensunts, <Srr. These writs varied accord- 
ing to the nature of the covenant, apd might be returnable 
before thejustices, or, by a clause ofjmiiQies,mthe county. 
Tlie process in a writ of covenant was as follows : Upon 
pledged de prosequehdo being found, the defendant was 
to be summoned once, and, if needful, a second time. If 
he did not eokie at the second summons, nor send an essoin, 
the petitiq of the plaintiff was*^to be heard, and the thing 
in question^ if a tenement, was to be taken into the king'9 
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Iiandd ; if a chattel^ the thing or it9 value ; and another day 
. was given to the parties. If within fifteen days he replevied 
the thing so taken, and came at^the day appointed, he was 
received .to answer and make iiis defence ;^ but if he did 
not appear, the claim of the plaintifiUvas adjudged to him 
6j default, togeUier with damages 4axed, as above-men- 
tioned in a writ of debt, and he was to be in misericordid. 
14 the defendant appeared, both parties came to allega- 
tions, and at length to an inquest of the country, by 
nvhich the matter was determined. There is no^mentioD 
ef any secUi in this action ; thoogh it is most probable 
Ifaere was one in this as in other actions. 

A freehold was' sometimes demanded in a writ of cp* 
venaftt ; as when land was demised upon a certain firm or 
rent, with a condition, that should the firm not be paid, 
Ae person d^nising might enter and hold the land ; in such 
case, should the rent be in arrear, and the.demisor not able 
to make an entry. He might r/ecover the land, together 
vith damages, by a writ of covenant. Again, when an 
agreement was made between two per^ns, that one should 
infepff the other of a freehold, and give him Seisin by such 
a day ; if afterwards he infeo£[ed a third person of that 
tenement, then a writ of covenant would lie against himi 
not to recover the land (which haying passed by lawful 
feoffment could not go back), but money or damages for 
the-bresich of covenant. Thus we see, that, in some cases, 
land could be recovered in a writ of covenant ; and in suc^ 
case it was a real action : in others, only damages ; and 
then it was a personal* one. In after-times, the fonnev 
writ of covenant was Uiat on which fii^e$ were generally 
levied. 

We hfive seen a provision majde in this reign Qf trespass. 
(<i) to confine actions of trespass^ where the da- 
pages were not more than forty shilUngs, to th^ ipfedp^ 

C«)yid,antyU9. 
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cotirts ; and Imother (a) for shortenuig the process of atr 
tachtnent* Of this action we have been enabled to »ay 
very little : oeither BraiCtoh, Fleta, nor Britten^ give any 
particular account of tlie nature of the proceeding therein^ 
after the pai-ties were in court ; .nor do they even exhibit 
the form of the u rit. In th^ statutum Wallia it is directed^ 
that theju3tice should command the sheriff, quhd faciaf 
venire the person complained of^ at an early day. Th^ 
plaintiff was to set forth his con^plamt, as in other actions, 
and the defendant to niake his answers thereto. As it 
could scarcely happen^ says the statute^ but the defendant 
would defend himself per ipatriam, th^ justipe was to ivr 
jq[uire the truth by a good and sufficient i^/i^fiVr, by consent 
of the par^y : if the defendant was found guilty, he wa^ 
to punish him by imprisonnaent, pr fine, or misericordi^p 
alid also by damages, vihich were to be given to the party 
injured^ according to the nature of the trespass. This in^ 
quisition was to be takei), a? we stM, by consent of the 
parties; for if the plaintiff offered to verify the trespass 
j^er patriamf &nd the defendant refused the country, he 
was taken pro convicto, and suffered the same penalty a^ 
if he had been c^nvictpd by the country. 

Though the \vriter9 of this period say so little upon the 
action of trespass^ it bappeiU that a complete record of the 
proceedings in trespass, .from the writ to the award of a 
venire, is to Jie seen in Ryley-s Colkction. As this wiU 
furnish a specimen of records iii other action^, as well a9 
in trespass, the t-eader \^\l\ not think it ti^dious to read it 
al; length. This record was in the ^1 st year of the king. It 
bbgins with a recital of the execution of the writ of atr 
tachment. Jl, B.et C. attachiatifuerunt ad resppndendun^ 
J), persons ecdesits. de Ch^ing-nortondeplacito^quareyvi 
et armis, inprafatum D. in su^ domo.inventum imultum 
fecerunt, et ipmni u donio suiextraJteruntf et bona et catall^ 

. (*) Vidant. 1«4, 
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sua ibidem inventa ad valentiam centum liirarum ceperimt, 
et asportaverunty consumpseruni^ et voluntatem suam inde 
fecerunty et alia enormia ei intulerunt, ad grave damnum 
ipsius D, et contra pacem, ^c. After this^ there followed 
a sin^ilar entry of the 7iarratio upon the writ, in these 
words : Et vnde queritur, quod prtddictus A, et alii die mbif 
batiproximdpoHtfestum St. Johannis Bapt. hoc anno, viet 
armisy vejieruut addomum ipsius D, apud Cheping-norton, 
etinpr^fatum D. in eadem domb inventum insultumjeccr-, 
funt^et ipsum a domo sua extraxerunt yet bona et catalla sua 
ibidem iniienta, viz. blada^frumentum, hqrdeum, avenam, 
cicerem^ et quandafii cistam in earner 4 sua ibidem inventam 
fregeruntj in quafuerunt diver sajocaliay ut ciphi aurei et 
ergenteiy Jirmacula et amuH de anro et argento, et alia^ 
diversa scripta obligatoria de debitis quaterviginti marca-^ 
rum et plusy sijbiper diver sos debitores debitis, et bonailla^ 
et scripta fCt alia bona ad valentiam centum librarum cepe^ 
runt, et asportaverunt,comumpserunt,et voluntatem suam 
indefecerunt, viz. vina biberunt, cicerem, blada sua cum 
leqnis, et hominibus suis consumpserunt, et alia enormia ei 
intulerunt^ad damnum ipsius D. quingentarum marcarum, 
et contra pacem, i^c. Et indeproducit sectam, S^c. 

Then the plea begun as follows :. Et pr(Edicti A. et alii 
per attornatum ipsorum B, et C. veniunt, et defendunt vim^ 
pt injur iam, ei quicquid est contra pacem, S^c* Et idem A* 
pro se et aliisdicit^ quhd ipse e$t persona ecclesiade Chepingm 
norton, etfuit prmdictisdie et anno ; et eodetn dif^ accessit ipse 
adecciesiamsuampr{Edi€tam,etaddomossuaseideniecclesia 
unnekAs et periinentes, dequibusdomibHSomnespradecesso* 
res ^ii, persona predicts ecclesia,fuerunt seisiti tanquam 
pertinefitibtts ecclesi^ su<e prtedicta, ut dejure ejusdem; et 
sic ipseA,'et alii prtedictis die et anno ad domos ipsius A* 
venerunt, de quibus domilms ipsemet jam multo tempore 
prteterito extitit in seisina. Sed tarn idem A. quim alii 
bene defendunt, quod ad domum pradicti D. pradictis di^ 
et anno, vi et'armis, non venerunt, nee in ipsum D. insul" 
tumfecerunt, nee ipsum a domo su4 extrax^runt^nec aliqua 


i266 EDWARD L chap, xr, 

hona sua cepenmt, asportaverunt^ aut consumpserunt^ 
sicut eis imponunt; et de hoc ponunt se super patriam. . 

To this the plaintiflF replied as follows : Et pradictus D. 
- bene cognosdt,quodpradict£e dommmrUpertinentesec'clesi/e 
predict le ; sed dicity quhd ipsejamundecim anms eiapsis ex-r 
titit persona prafata ecclesitBy etinplenaridpossemoneejus^ 
deniy et pacified ^ et hoc natorium et publicum est per.totum 
comitatumOxonia;eifuit inpacificdpossessio^e ejusdempner 
dictis die et anno quando pradictus A, S^c* vi et armis, ui 
pradietumesty in ipsum D, indomibussuispr.opriisinsultum 
fecerunt, et ipsum de domo sumextraxerunty et alia enormia, 
isc. ut prtedicitur,. ei intulerunt, contra pacem, Sfc, Et 
quod ita sit y petit quhd inquiratur perputrianiy et pradictus 
A, et alii similiter. Then follows the award of a venire ; 
Ideo praceptum est tncecomitiy quhd venirefaciat coram do" 
mino rege in octabis St. Mich, ubicunque tpncfuerit in An-* 
glidy S^c. 24' tarn militeSy 8^£. per quos, 8^c. Et qui nee, 
l^c. ad recognoscendum inform^ pradictdy quia tarn, ifc. (a)» 

It appears from hence, that the narratio had become of 
moje consideration than in the reign of Henry III. It 
was now drawn with more form and prfscision, and was 
liable to be excepted to, if deficient in either. We find 
in the last reign (ft), the o^der in which a defendant was to 
" state his exceptions was this : first te the' jurisdiction of the 
court; then to th^ person of the-plaintiff; nextto that of ^ 
the drfendant : if they yrere both proper parties to the suit^ 
^en he might except to the writ. ' The writ, as it con- 
tained the ground of the action, and was the only part of 
the proceedings in writing (the narratio and the rest being 
all alleged viva voce at the. bar of the court ), was th^ 
most formal part of the proceedings and that by which 
principally the defendant was to shape his defence. Th« 
only nicety almost in pleading was what arose upon the 
writ ; which was examined, both in its form and substance^, 
with much curious criticism. The narratio at that timq 

la) Rylcy'« Plac. Pari. 1. ?. 5. (^) Vid. aj^t. yol. I. 451. 
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was subject to fto exception ; but we find, in tlie time of 
Weta, that exceptions to the warraria were pleas of course, 
and followed next after those to the writ. As the writ 
was a brief state of the demand, it was required of the 
plaintifF to spread out his case more fully in his narratioy 
pursuing still the style and words of the writ ; for a differ- 
ence between them was a good cause of exception. The 
laext plea after that to the narmtio, was to the action of 
the writ; and lastly, came pleas in bar of the action (a). 

The method in which the pleading ip an action was 
conducted, seems to have been this : When the cause came 
on in court, first the writ was read ; next the advocate for 
the plaintiff stated his case more fully, which was called 
narrare, or to count ; from whence such statement was call- 
ed ihenarratio, or count; then the advocate for the defend- 
ant put in his except ion ^ or plea ^ and so they went on 09 
leply, rejoin, take issue, or demur, as it seemed adviseable. 
^ll'ttiis was transacted viva voce by the advocates on both 
sides'; and the prothonotary (or themselves) minuted it 
down. ' If tlie advocates were over-ruled by the court, or 
wished to retract or amend, they were at liberty so to do, 
and it was accwdingly done instanter. The whole, seemed 
to be managed very much in die way of the scholastic disn 
putatiohs, so fashionable in those days. When pleading 
^as practised in this manner, it had more the appearance 
of argument than of form. 

■ - There was some little variatbn in die manner of deaU 
ing with jurors in civil causes. The method of effecting 
^n unanimity among jurors, by affbrcing the assise, as men- 
ttoned by Gianville and Braclon (b), was now in some mear 
sure altered. Fleta lays it down for law, that, when there 
was a difference of opinion among the jurors, it was at the 
election ojf the judge either to afforce the assise, by adding 


(a) Flet. 11 Q, 1 J 7, 1 1«, (fc) Vi4. ant. vol. I. 
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others tiH twelve wete found who were unaniEnous, or to 
compel the assise to agree among themselres, by directing 
.the sheiifF to keep them without meat or drink till they aU 
agreed in their verdict (a). Another method was, to enter 
t^e verdict of the major and lesser part of the jurors, and 
then judgment was given ex dicto majoris partis juratOr 
rum (i). Jurors mighty in civil cases, give a verdict upon 
itheir belief; Which two latter modes we^e also used in the 
last reign^ 

The criminal T^ie criminal law continued, through thij 
^^' reign, much in the state in which we left it in 

Ae former. IJowever, the definition of some crimes was a 
little altered ; and there seenii^ to have beeu a variation in 
the method of trying persons who had been indicted. 

It has been before surmised, that the provi3ioi[i about 
peine forte et dure was intended to effect a change in the 
inethod x>f proceeding by presen^ent ; so that offenders, 
s/vhen indicted, should not be permitted to make purgations, 
but should be obliged to put themselves on an inquest (c). 
This seems to be corroborated by Britton ip. more than one 
passage, where he treats of presentment^. In speaking of 
those indicted hy presentment y h|6 says, if thjey ne se voillent 
fiequitter, will not put themselves upon their acquittal, 
ihey shall be put to their penance till they pray to do it (rf). 
As thl^ other words of Ae statute, before alluded to, are 
here used, it cannot be doubted, but the acquittal spoken 
of must meaii the inquest directed by the statute. After«« 
^ards, speaking of a defendant putting himself upon th^ 
country, he says, when the jurors came into court, they 
might be challenged ; and be states one cause of challenge 
to a juror, that he was one of those who indicted him ; and 
there was a presumption that all who indicted him^^tillbore 
the same ill-will against him (e). It is also said by Brittoni 

(a) Fleta, 230. {h) Vid. 2 Hal. JP. C, «97. (c) Vid. ant. 137. 
' (<03ntt. 11. ■ («)Ibid.l2. 
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that a person indicted should have fifteen days for his de- 
fence (a) ; which adds to the probability^ that the inquest 
be was to be put upon for his acquittal^ was not the same 
which presented the offence. 

The manner in which this second inquest was ordered, 
is thus described by the sanie author : When the juror* 
came into court, the challenges were to be made, the 
principal of which was that above mentioned ; and if the 
prisoner^ could not^ or would not challenge them, or there 
was a sufficient number of jurors unchallenged, that is, to 
the number of twelve, then they were to go to the book* 
If there were not sufficient, then the challenges were to be 
tried; and if they were found true, so that there was not a 
full dozeuy another day was to be appointed, and the shenff 
was to summon more. When the oath was put, they were 
to swear, one after another, that they would speak the 
truth of what should bedemanded of them on the- part of 
the kung \ but there was to be no mention of their belief m 
cases of life and limb, it being required that in matters of 
flo high concern they should speak upon their knowledge 
«nly. After this, the justices were to give a charge to ijie 
jurors upon the matter concerning which they were to 
speak the truth. They were then all to go and confer to- 
gether, and be kept by bailiffs, so that no one should be 
suffered to go near them ; and if any one did, or there wa» 
any one of them who was not sworn, he was to be sent tp 
prison, anii all the others amerced, as a punishment for 
merely suffering it. If they should not agree, they were 
lo be separated, and interrogated, why they could not: 
and, after all, according to the sense in which Britton is 
interpreted by a late edkor, the opinion of a greater 
Aumber was to be followed {b) ; though no other audbor 


(a) Britt. 10. b, 
[h) See k«lbam*s translation of that part of Britton which relates to the 
i>le^j of the crowii, i». 43. . ' . ' 
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speaks of a verdict being taken in a criminal case without 
the concurrence of all the jurors ; and such unaninuty i« 
expressly required by Fleta{fl). If they all declared upofi 
their oath§, that they knew ndtbing of ^the fact, others 
were to be put in their place who did know it ; and if he 
who pnt himself on the first inquest would not put bins^ 
self on the new jury, he was, according to'otirairtbor/to bt 
remanded to penance till he did. 

Futther, if the prisoner finding the verdict was likely 
to pass against him, would say^ that some of the jurors were 
about to procure his condemnation,' at the instigation of 
die lord of whom he held his laiid^ to obtain an escheat, oi^ 
from any other motives; then the justices w^e carefully 
to question them, and make strict examination' and ini- 
quiry how they were satisfied of their verdict. They per- 
haps might say, one of Aeir fellow-jurors tcrfd it them ; 
and he (proceeds our author) perhaps might say, that he 
heard it asserted for a truth at a tavern, or some other 
place, by one of the rabble, or such a one as nobody ought 
to give credit to. If it appeared to the justices, that one 
of the jurors was influenced, or was intreat^d or procured 
by the lord, or by the enemies of the indicted, to get him 
eondemned, they were to cause the procurers to be taken 
and punished by imprisonment and fine. Britton lays it 
down as a rule, that should the jurors be doubtful of tlie 
matter, and tiothing certain could- be made out, they 
should, in such case, alwaiys find for the defendant {h). 

It appears '^ery evidently from this account of the in- 
quest upon which a prisoner put himself to establish his 
innocence, that the jurors were considered as witnesses^ 
the sante as ia other juries, and in assises; and to call wit- 
nesses before them would have been absurd, and not ataH 
consonant with the notion entertained of this proceeding. 
They were sworn to sj^ak the truth ; to discharge Vhich; 

(c) Fleta, 52. {h) Kelbam^s BriUon, from pa. 34 to 45. 
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duty they must speak from their own knowledge, and not 
from the testimony of otlters ; and as they came from the 
vicinage where the fact was committed, none, it wan 
thought, could be better able to perform the.ofBce than 
themselves. 

It was many years after this reign, and when the second 
(^Rce ealkd the petttf) jury began to b^ considered rather 
adjudges of the presumption raised by the findhig of the 
pr^sentors, than as witnesses of the fact, that a kind of . 
evidence used to be exhibited to them. The first evidence 
made use of in this way consisted of M^ritten papers ; such 
as depositions, informations, and examinations, taken out 
of court : this led by degrees to a sparing use of vivi voce 
tesitimony. It was long before they thought it n«ceft- 
sary to bring evidence into court in support of the proseciK- 
tion^ and it was still longer bdbre they allowed the prisoner 
to disprove the indictment by any thing else than the oaths 
of the iyteXve juratL When a prisoner was permitted to 
call witnesses to prove such matter as he offered in his de« 
fence, it was a high favour; and depended much on the dis- 
cretion of the couit, and the manner in which the charge 
had b§eii made ost by the prosecutors: besides thi^^ the 
witnesses for the prisoner were never upon oath ; which 
always left a pretence for discrediting their testimony. 

The trial by jury at the time of which we are now writ- 
ing, was, to all ii>tents and purposes, a trial by witnesses ; 
and, no doubt, deserved all the value that wa^ set on it by 
our ancestors. When the condition of society so changed, 
that, notwithstanding all the supposition of their personal 
knowledge of the fact, as coming from the vicinage, they 
were in reality wholly ignorant of it ; and it was necessavy 
the charge should be proved to them, before they could 
pronounce on the guilt or innocence of the party ; then 
the old proceeding became a piece of mummery, produc- 
tive of oppression and tyranny, till at length it was softened 
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by Jhe calling of witnesses to inform the conscience of 
the twelve jurors. This was tfie last improvement of tfee- 
trial by jury in criminal cases^ and was not thoroughly 
effected till the times of Edward VI. and 'queen Mary. 

The inclination in favour of juries had gone so far in 
this reign, that there seemed a backwardness to allow the 
trial by duel, where a defendant insisted upon it as his 
right ; which could only be in an appeal. Should'there be 
any slip in the proceedings of which the defendant had 
omitted to avail himself, the judge was ex officio^ to exa- 
mine and point it out, in order to stop the duel. Fleta 
says, that thi» was a trial not to be resorted to rashly {a), if 
by any possible means it could be avoided {b\ Another 
alteration in our criminal proceedings was, that the eyre 
was no longer to be a time of limitation for the prosecution 
of offenders, but they might be prosecuted at any distance 
of time (c). 

It has been before shewn, what was ordained by statute^ 
concerning the exemption of the clergy from criminal juris- 
diction {d). The practice in Britton's time, respecting clerki^ 
is thus stated by that author : If a clerk accused of felony 
pleaded his clergy, and was foiind to be a clerk, and was 
demanded by the ordinary, it was then to be inquired 
whether he was guilty ; and if he was found not guilty, he 
was to' have judgment of acquittal j if guilty, his chattels 
were to be appraised, his land seized into the hands of the 
king, and liis body delivered to the ordinary ; and if the 
ordinary deliveredbim out of prison before he was acquitted 
according to the due- order of canonical purgation, or if he 
kept him so negligently as to let him escape, or malici- 
ously kept him in such manner as to prevent his coming to 


(a) Cum levUnte. (b) Flet. 51. (c) WiDgatc"s Bfitt. pa. IS. 

(d) Vid. ant, 134. 
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make hb jmrgxAxm; in eitlier of these ctses dw ordtoarfy 
if cativieted of suck misbeltsvioiir^ was to be^« miserieor-* 
dii. Upon die onUnary certifying tbat a clerk so delW 
vered to Um was acquitted bj porgatioo^ i^tttntion was 
to be made of his goods, provided he had not fled. Bar* 
ther^ if the ordinar j, either in persoUi or by his procuralarf 
demanded one who was a layman or bigamuMf or aat of m 
condition io be entitled to clargy, he was to be pwiished 
by impriscMQpient; as was ako a procurator who itt any 
case presented himself as siach^ wilhoul aay aodtoiity in 
wridug from die ordinary (a)* 

There are aome Ysiriationa between the deasiipti^o 
of offence* given by Britton asd bia coteaHN)tary Fletev 
Fleta speaks of treason almost in the words of Br a ct i w i (A)^ 
but Britton says, treason is every mischief "MA m man 
knowingly does, or procnres t^ be done» to one Io whoni 
he is in dnty bound to be a friend. IVeasons he divides 
into grand taadpeiU ; though he does not specify what wett 
to be ranked as die one of the other* Some ot these tifea^ 
sons were punished by judgment of daadi; some by loss of 
hmhf pillory, or imprisonment ; and others by r dighier 
penalty, as the case required. Grand or h^ itetwm vraa 
to eompast the king's death, or to dtsinheril hiaai of hii 
realm, or to f^ify his seal, or to counterfeit or clip hit 
coin. A person might also> says our aa&or, coavnit higlt 
treason against odiers several ways^ as a villain procuring 
the death of his lord who was seised of hitt; atid thosewha 
drew persons into sdch perils as to kse lile^ami fli^itber^ 
or chattels (c). 

It seei^s, from this account of it^. that dte eiime of 
treason' was very vagise and undefined; so diat abnost any 
enormity might, by constnictioiv be brought within the 
penalty of it. The same nuthor goes oo and ss^s, that 

(a) Wingate'3 Britt. pa.ll. (h) Flei. 31. Vid. aot A 
M tVing*U*« Britt pa. IS. 
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;the judgment in high treason was^ to be drainrDy and sniFcr 
death for the felony; and^ says he, the same judgment 
«ugfat to be given against those who, in appeals of felony, 
were attainted of coanterfeiting,or otherwise fialsifying the 
seal- of. their lord of whose dependence or homage they 
.wiere ; or ^f committing adultery with the wives of their 
lords; »o£ deAawejiog the daugliters of their lords, or the 
jttursestfi^ their children. A woman ^attainted of any trea<- 
9on wa&tobe burht. Those attainted of falsifying the seal, 
if t^.fact .w^s .of small, consequence, were.- to have judg-« 
ment of pillory only, or to lose an .ear ; but if »the fact was 
pf an enojtoiousand hembie nature, as if it produced dis- 
)ieFisoi^ or any lasting damage; Ibe offender was to hav« 
jndgmtfnt of death («)< . 

:• i Arson, was, .wh^n aivy^, is time of peace, feloniously 
burnt others com or -houses: such offenders were to be 
buro^ that Ihey might fibffar in the saine manner in which 
they had offended. Tlie same punishm^ent of burning was* 
to be inflicted on sorceiers^ sodomites, and heretics {b). 
* The i^iime of hamMoken^h barely mentioned by Bractony 
without anyldescription of it. Offenders of dns kind are 
called by 3Titiou.burg€ssoUr$y since called burglars ; and 
lUre described to be swA as feloniously in time of peace 
iureak churches, or the mansion-houses of others, or the 
iralk or gates of jcities or boroughs; except they are infants 
under the age of discretion, and poor people, who, through 
bu^er, enter the house of another for food, and take 
ynder the. value of twelve-pence; excepting also idiots,, 
madmen, and oth^s whom the law would not consider a» 
Capable of conrniitting felony* Burgessours were to be pu- 
lushed with death (c). 

; Thf Stat. Westm. 1 . (d) seems to consider the stealing of 
twelve-pence as a petty larceny. The statute articuli sti- 

(«) nets, 16, b, {h) Ibid. (c) Ibid.J'T.^ (rf) Vid.ant.132. 
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per Chartasf seems to require -die taking to be ttiore than 
twelve-pence (a). Fleta says, if a person steals thetalue 
of twelve-pence/cf Mftra,itshall be death (6); Britton says, 
if it is twelve-pence or more (c) ; though in another passage 
he says, that death would follow if the value was under 
twelve-pence* So that it seemed to be not qtfite settled 
Whether the'sium was twelve-pefide, or m6re, that induced 
the penalty of death. The latter author, makes no distinc- 
tion between robbers and thieves, as to this point. If any 
persons, says he, were indicted by presentment of robber;^ 
or larceny, or of cutting purses ; of receiving felons; of in- 
\ chantment, as pretending to charm people ; of cheating, 
by selling bad thhigs for good, as pewtier for silver, ot* 
brass for gold; or were guilty of Ihe like small offences, 
the^ were to be ap|>rehend6d; if they could not be 
found, they were to be outlawed : and if judgment was 
passed against them, they wei*e to be hanged, or to lose an 
ear, or to be pilloried, in proportion to their crinie and the 
frequency of committing it (d): so discretionary and various 
M^ere punishikienYs at this time. 

Again, in petty larcenies, says our aathor,'as for steal* 
ing sheaves of corn in August, or pigeons or ^oulti*y, if 
the offender was not suspected of any« other crime, and 
the thing stolen was under the valueof twelve-pence, he 
was to be- put in the pillory for an hour, and to be disabled 
from taking the oath of a juror, or being a witness. If 
they were persous'of bad character, or offended out of mere 
iiialice,andl3ot throughwant(e), (which was an extenuation, 
if not even a justification, adopted frdni the canon law) (/}, 
thefi they were to lose an ear, and become infamous. For 
a second offence it was lo be in the discretion of the jus- 
tices either to Sentence them to death, or to order their 
other eiar to be cut off; and for fhie third offence, whether 
the crithe was great or siiiatf, they wefe to suffer death. 

(«). Vid. tot. 234^. (J) Fleta, 55. ^ (c) Britt. 22. (d) Ibid. 23. b. 
(<) Ibid. »4. f/J Corv. Jug. Can. Ii6. 4. tit. 23, 
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Cut-purses were^ for die first offence, ta be sentenced 
to the pillory, {f tfaey bad stoJeo otfier things under the 
yalue of twelve-pen^e, then they w^e to lose their ears ; 
jf the value was more Aan twel^^pence, they were to be 
hanged {a). 

The crime of homicide waS) at Ais time, extended t^ 
peraons who seemed^ to act in authority^andvoid of all 
guik. Felony^ says Britton^may be committed Under co« 
lour of judgment, as through malice^of a judge; or npider 
other colour, a& by an unskilAil physipian or bad surgeon.; 
by poison, aqd sundry other ways, {t npiight likewbe be 
commtitt^ by diose whq, whether fen; hireor othQ:wi«e,had 
condenmed, or caimd any one to be condemn^ to deaths 
by taking a^ false oatb : so that p^ury, if if, had the efl^t 
of procuring a judgment o£ dealh^ was pupi^d witfci 
death. 

Ao^pt^ the additions made to o\^ bpdy of oatipna} ^a^ 
non l%w, we find in this reign the con^ut^ns of the arch^ 
bishops Peckham and WincbeU(^., Theae were confined 
to aubjects purely of a cleqcal. nature^ withotift toiichiqg: 
upoiTthose points of controversy^ t^uit hsL^ to lopg inhumed 
t^e temporal ami itpiiiitualjiiiisdtctiona agaiiiflt each other. 


KiQg «ni The <;faaractec of £dwasd is^tbat of a. bcai^e 

government, ggsd wise {HT^U^ej qHudi^S M'hict- Well fitted 

hijBi for ^ undertiH^mg tqi improve, our laws/,and Qiaifrt 
lain the eieciition of tfiem with vigoiir. The l^ng took & 
personal imteres^ in reforming our legale polil^^ deeming 
^e due and strict ajdmtuiiltatipu of justice the best defence 
j^gainst the turbulence of the great barons. Qy affording 
protection to his inferior sujl>ject«^he at opjce dinunished th/e 
power of the gr^a^ and fedu^ed the whole nation nndec 
the dominion of kw* 

(«} Wingale't Sritt. pi. g4. 
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It was in ihis spirit that he erected the court of TraiU 
hasi^m («)• Tbb vmB a commiasion of oyer.and tenBiiie# 
of #11 vaottial kmd^ and was issued in the fttln^s of zed 
for the cometioB of public disorders. The rigour, how^ 
^▼et) with trbich t^s was exeeuted creating some discon* 
t^ts, it was dHHi|^t expedient in a coarse of time to dis^ 
edniMHieit* 

Ti^ iMavjr pemd^des inflicled ohi the judges for mal* 
ffae^esy are imrtances of the eoacem this king took in 
the execttiion of the hwa. At one time aH the jadgesi 
^except lwa> wareiroanclied of cothiptira, and fines were 
aet npen Ibaoi, amovntog in ^ whole to the immense sum 
^ WOfiOOnmU. It 18 rektad^ thai die i^ance of one 
of them, the famo«s Rm^ de Hemgkam^ was,) altering a 
trecold of a ^ on a poor mmi from 13s* 4d. to 6s. 8d. 
This unseasonaUe act of humanity wa^ piuushed with the 
IMO^J^ of 700a marlcs ^ a punishment wfaidi struck a ter^ 
mr ia«o all fatiive jtt<^ ^ made every iota of a record bt 
4umiUkntw0sA moat religioualy preserved; and, pHitps^ 
«ottlMbirted |iot a little to encourage the iM^rupl^ which 
pr6va3ed afterwards with regard to the minutest errors ia 
^^dicid praeeeihifgs. 

Tim matmer in which dMs im|uiry^^bout the judges was 
«aade> gives a trak;o£ Edwafd'a character, rad of that of 
dte lames. From the l^est consideration of the different 
accomirts giveniof thb tnmsaetion(i}, it does not appear, 
to have passed in parttament^ but to have been a mer^ 
^^[ertion of regal power. 

Indeed £dward, through ibt whole of hb reign, bow«* 
«ver he nu^ exact from others an obedience to the laws^ . 
afiectied to place himsdif aboVe the retrain! of them. He 
di grace with which he confirmed Magna Chutria; hia 

(«) Namely, by the statute of tUgmm, dejmtidarui assignatif, amonx 
tlie stmtuU inetrti iemporis, 

(A) Pari. Hist, vol, I, 93, 94. 
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frequentbreacbes of it ; his procuriog a.disp€»9^Uo»^frdiii 
the oath bs had taken to obserye.it; his levjipg^ioouey 
without assent of parliament, evedafter the Gftallite^e tflh 
lagio nan taneedenda ; all these are strong proofe hQW. 4^. 
termtned he vras to. preserve^ if. posstbte, the aulhfipFily 
which- had been once assumed by, the crown. . . t . ,- 

Perhaps one of the strongest acts of power .attemfMxsd. 
since the granttfig^of the Olairiers, was . exeeuled %'£d- 
U^rd. This was whcsr^iiy an)edict.s^ed by some-bacoof^ 
then in^ parliament (but whilst. ail ih^. pcelaie«fwpre vio^ 
kntly excliided from 'tbtnce),.he put thewbofe/body.Qf 
the ciei^ out of ^^protectioa of law. '^ Na ;teaoner of , 
^ jttsuce/^*said the toiidinaance, - ^' shill bet done tbem. in. 
^ ^y of the. 'king's jscnirts; hu4 juateoe. shall be had 
'' 0g4jdti$t tkeni tqi evei^ one! that will complin aod ree* 

^ duifeit^of uS'(tfV.. . /' ? • t . ? ■: .... - ..• . ^ 

■ ' It-was common to issue letters of pnoteclibo to stp{> 
the Wdinai^ noni^ of Justice : this booiaioned iheciiatnte 
ief^rot^ilambu^(b). This'practice, faoweviVy contuHied 
afterwards^and was tl|e;subjeqt oS^maoiy :f:omp)fUQte'in the 
fwo^it tetgnsv- •- *: " , i .' . , . /:, 

Statutes and It is unnjecessary to observe,, ifaat in this 

irecorda. king's reign thei>e iite many more statutes ex- 
f^t'llian inthat of Hisnry III. it is^Jtlie opinionof s<»ne, 
that* maiiy moi^e were enacted than ^ho«e .which hm» come 
dowp to us; otherwise, it is iskd^ the .sudden iKlvi^nce 
flinde in the': hw daring. lh|S. reign, beyond du|t of any 
pther, courld not be accounted for, . » 
* The £t|ithentic information deriwd'frpm reedrds^k very 
much increaised in this reign. . The ElamtaParUamenia'. 
f«tf /collected and published^ by Jia7«)r^ contain t many, re- 
cords <yf proceedings befere.the kiug in connqil, And:ao far 
give an insight into the nature of that kind of memorials, 
Resides these, there are ext^nj j^dicial records of the Ung'^ 

(a) Pari. Hist, vol, I. iie."' ' (6) Vid. ant. Uh 
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WDcb^ (he common bencfa^ and fhe^yre. It appears fromf 
liiese, that pleadings were very shorty but perspicuotts,* 
without mvblving the matter in any multiplicity of .words. 
The r^ord» are for the most part orderly and dear, relat** 
ing the several. steps made in a suit^ with the judgment 
Ibereony and generally expresung the rule and reason: 
upon wl^ch die judgment was. given (a). . 

l%er« are isome few broken notes of adjudged cases to 
he found in Fitzherbertts Abridgment ;; and there are said. 
toJ^e manuaeopto^epocts of jthis pejjod in private hm^fi^- 
but not in any regular 8eriea{6). ' : 

Among die steps this king h^d taken to promote the- 
improvement of the law and the administration of justice^ 
he cansed some treatises to be composed (c); of which 
JF&to and the ireatises of Briiton and ThorHti>ii are sup* 
posed tojbe some. , 

<ibr. so it is .entitfed), k a treatise .upon th^ 
whole law, as it stood at. the ,time .tbh ' author wrdte. It 
is divided into six books; the fiiistrwhereof treats o^ the 
rights of .persons, and of .(ileas of the crown ;: tbo^rcond, 
of courts antl offieera; ihe third, x)f methods of tcquirhig 
titles to things; the fourth and £ftb, of actions grounded 
upon a seisin, and^tf wiitsof.^itry; ibeMxtb, ofa^wHlr 
of right. * The aiidior of ibis work has followed Bfaclon. 
ip the manner and.m4tter erf* it, having adojpted his plan, 
and in many instances transcribed whole pages from him. 
He, did nol', faowBioer^ ouifipe himself to Bractpn as biw 
sole guide, but had also an eye to Glanville... Mfmy ;oh?- 
sGore^ -passives in those writers are iUustrated by Fleta. 
It seepus as if the andior wrote with both these treatises, 
pkrtiadarly Bracton's, .Wore fakn; ai^d that his design 
wsas to ^ve a pondae account of the law, w;ith the altera* 

(a) Hale's Hist*, com. law. 157. ^ 
(&) In Uncolu's Inn and the Midclle Temple libraries, Hale's Hift Ibid; 
(p) 35 Hei>.;Vb42.a. \ 
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tionft wliidi ha4 been msde by parliitaeiit mce Bractoa 
Wrote ; «opplyiag sttch parts an jxad been left aatouched 
hj Unr^ and diliidiig upon others that had been passed 
oT«r with too little atlietttton. Thus Fleta serves, as an 
appendix, and often as a oomtnen^ary^ to Bractoa. But 
if Fleta contains tnudi ^Indi is not to i>e fonnd in Brao 
ton, it is deficient in much mofe which abounds in tint 
aifthor) mostoftbte subjects so minutely titscassed by Bmc*' 
ton, bdng passed over in a very bidef manner ; so ^at| 
vith all its new matter, |his volume is not more than on«« 
third of the size of Bracton^ The virriier of this com^ 
mentary seems to have followed his master Bfacton in his 
acquakitfiRce with the canon and civil law ; though he is 
less frequent in the use of tfaem, and then it is in a oBann^ 
teas lik^y to mblead the reader^ This author was wholly 
^n imitator* As he followed Bracton in the design of his 
work, he has copied Ae Procemkim from Glaavi|k, ver-* 
batim; and ^fter nil, the idea was boirowed from that- 
prefijred to the Institutes of Juainials. 
• This book was wfittee ai^ the thirteenth y^nt of die 
\m§y md not mnch later ; at least «he statutes <x>ward8 the 
htter end ^ this reign are not mentioned^ tiiongh that of 
Westmnister 2. is frequently ifuoted«' The occassbn of the 
tide to'diis book is given by the aoulior himself^ who says, 
it wna wmten duiing his confinement in the Fleet^nf* 
80«<ft)« Fro^ that circumataiBce it has been conjecturedy 
that he might be one of those lawyers who, for mal*prao* 
lioes in their ofiSfte as judges, were punished with smpri- 
Bonment ^md pecuniary penalties (A>» 
Biitton, ^^^^ B^nM ^ench tract under the nmo9 of 
Britton is tboo|ht to have been comfMHied 
under the direction of Edward. The tiagnlar foivs of it 
seems to countenance such a slq)po8ition^). for the con* 
tents of the wh^le book are put into the king^s mouA, 

(d) Id Proism» (S) DiM.ad Flet. «h. |0* 
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«iidtlie law so delii^red ham the tppearaace of being pro* 
wwlgitrd by the lOKBieduile voke of the tovereigu. This 
work 15 shorter thes the former, md is little more th&u a 
co«pcBdio«i. It is attribated hy some to John Breton, 
wbo was faisbopef Herefetd, and a jud^ei but as be died 
in the 4mA yearof tUs kiag^s reigt^ and this treatise takes 
ttotice of statute* made in the IStb^ the truth of this 
account is Jastlj douhled(a}. By others it is oonsid^ed 
as nothing omto than an abf idgment of Bracton, with 
^ the aubsequenl rijarstiottstbat bad been made in the law i 
nnd that it is, called Brition, as one of the names of 
BractoH lumself (i). 

lliis French tract, as it is writlen in the language which 
Ae law spokn for many years aftnr, eoigages the curiosity 
of a modern reader in a t>articttkrmanuer* In the writ^ 
ings of Bracton and fleta every thing is seen as it wem 
thrmtgh a cloud, disguised in the terms and phraseology 
ef the Latin im^iie; whereas Britton addresses you in the 
tedinical, pix>per style of the law: you here perceive a 
determinate meaning, conveyed in precise. terms, and are 
enabled to form mi opinion from it with more confidence 
and certainty. 

Another treatise composed in this reign, was if^^ii^m 
that €d Radkifh de Se»gham, who had been 
chief jintsce, and was, for aMscoodttCt, degraded from his 
office, with asaay others of his feliow^justices. This coa- 
sisfs of two parts ; one called Summa Mugnoj and the 
other Summa F^itva. It seems to be a coHection of 
nolea rebtiog to proeeedinga in aettons ; and must have 
preyed extremely useful to a praeticer of those times. 
The same may be said of the littlecFrendi tract called Fet 
jismveir, printed at the end of Fietu. 

Cfaief-Jiistsce Thor/dom made a fumma^ or xhomt<m; 
abridgment of Bracton, containing most of 

(a) Diss, ad Fl«t ca. 9, 3. (&) Ibii, 
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the titles of the tew ia a concwe foTttii Though a pro-^ 
fessed epitotniser/ he omits many things ia diatauthoc; 
and does not adhere to his me tfcod^tf ); 

The foregomg writers, in addition fb G4anvilb and 
Brae ton, and together with'I%e Mirre7*(p{ which we d&« 
fer saying any thing till the next reigii) hia^^have ^oiva 
great light on the study of th 04a win these early ages, and 
were no doubt for 9 time of great autfa^ty with lawyers;. 
It is trtie, that we dd nbt-find^thisse authors cited iq such 
reports of decisions a» have come i down to us; birt, in 
hiter times, Lord Gofce, in his inquiries into the grounds 
of our law, particularly in those works which <were chiefly 
designed for the closet, begins all his investigations, 
wheVe th^ subject wiH allo^W it, from these old tracts, and 
thence traces down th<$ confirmations or alterations the 
law rec^ved in succeeding times. The changes .which, 
have happened in the law since that author's time, paxthi 
t:ularly by the abolition of tenures, have made liiese trea«- 
ti»es less read than they were even in his days. Perhaps,' 
of all of them, Fleta is that whieh is most frequently* 
looked int6, owing to its being written after many of 
Icing Edward's statutes, and to the comment v^ich. i(^ 
sometiq^es gives upon them. 

The chief of these writers are Glansoille, Braeton, Fieia, 
aud Britton, But the comparative merit of these four 
atfthbrs 'appears very different in the ey^s of a modem* 
reader.' The copiousness, learning, and profoundness of- 
Bracton plac^ him very high above the. rest. It is tojiim> 
that "we ow^ Flieta ?toi Brkton, which would ^ohaUifi 
never have existed without him. To him we ano^indebted' 
for a thorough discussion of the jH'incipIes'and'gcouQdsioC 
otir old law, which -had before lain in obscurity. Biiw 
while we give to BfaM^ton the praise that is due to him, )as 


(a) DIs. ai fHet. cb. Si, 
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^e father of legal learoing/we most not forget ^K^hat Brac- 
ton asr well as posterity oVe to others. Britton delivered 
some of this writer's matter io the proper language of the 
lawv and Fleta illustrated some of his obscurities ; while 
Gknville^ who led the way, is still entitled to the veneration 
glways due to tho)^ ivho iivat op^n the path^ to science {a)- 

(a) If there needed any otl^er cause than the antiquity and obsoleteness 
of the subject, to account for the little use now made of these qld authors, 
it might be found in the form in which they are printed. Gtanvjile, who, 
firoiu his shortness and simpticity, stands a better cbanoe of being dipped 
i^to, ha^ been lattUy r^rinted, ^nd the public sire obliged to the editor, 
for the p.^ios he has taken in collating several manuscripts ; but there are 
faults in this edition, which are owing to tbe too great regard that ha^ 
been paid to established texts; for the old printed copy seems to be reprint^' 
cd with iflli&e erroncDtts puoctu^Qni which might have been easily corf^ 
rected by a little consideration of those passages that are now wholly ob- 
scured by it. Bracton is very faulty in the-ttxt^ and needs the care thajf 
the above edjtor has bestowed on his author. Besides which, the running* 
titles not b^ing at &H ftppli<Kible to the contents of tbe pages to which they 
lnre prefixed, tbeinconvf m^^lit divisions of chapter q, with tbe want of pa- 
ragraphs and of marginal notes to catch the eye, aiid rulieve the attention, 
make thi« book very tiresome to read. The sapie may be said of Britton; 
jthough histelt, I think, is less faulty. It cannot be denied, that, owing 
to these circumstances, the pages of Bracton and Britton are forbidding, 
^ the firsi.opi^ngof them. The edition of fleta is less blajneabl^ in 
t^ese pafticulaxs, and, perhaps, is more read Qn that accojuut; though the 
tei^t is full as incorrect as that of Bracton, or more so. It ^ould be of 
great servjce to the study of our old law^ if these authors were printed in »' 
i^ore-'remiailelbrm. ./ .* 

Wbat we R^ig^bi expect in vain from tHejurofessors of the law who have no*^ 
■ leisure^ or O'ooi those wjio have leisure, but no inclination for such a work*- 
has actually been performed by & foreigner. M,Ifouard, avoca^ au parle~ 
mtnt de Nbrmandie, in pursuitof his favourite study of the Anglo-Norman 
jnn^rndsQce^tias republished itt four volumes quart6|not only the tvear- 
tises 9f Glanyi^ ^let§, ^r^t9ii,and the Mifroir,butalfotMAo'glpr$axon* 
laws^ those of \|^illiam the -Contjueror and of Henry I. the Cfi^ej;! Legum. 
Feterum, iYie^egiam Majestatem, and the rest of Skene's Collection. It is 
but justice to this curious foreignerto acknowledge, that h^ has discharged, 
the useful office -of an editor with sooie credit, in amending the mutilated ^ 
texts of these authors ; at the same time we roust express a *\visli that this 
task had fallen into the hands of an annotator who was not warped by any^ 
whimsical system, and was.bettcr acquainted wi€h1he law and'consill||- 
tion of England. It is probable, such a person w^uldnot have discarded 
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Aftong tlie imimnieQts of the kbg's ecclesiasdcal law, 
are to be reckoBcd the provincial CofiBtitittiolis of archbt- 
fihop P^cldum and archbishop Wincheisey; but our na« 
tional canon law acquired in this ragn an ornament and 
support of « new kind. Among the numerous conamen^ 
tators and glossist^ on die civil and pontifical law, a man 
of learning stood forth to. do equal honour to the Englbh 
ecclesiastical law. John de Athona, by hia copious com« 
mentarj on the legatine constitutions of cardinals Otto 
and Ottoboai^ passed in the last reign, set the first example 
of that kind to pur canoniits, and laid the foundation of a 
future body of juridical learning for the guide of our cle- 
rical courts (^z). 

Miscellaneous EdwMti was extremely careful to provide 
fects. his courts with persons properiy qoatified to 

practise there. In the 20th year of his reign (6), he spe* 
cially directed John, de M^ti^gham^ then chief justice of 
ibe bench, and the rest of lu« fellow-justices of thatcourty 
to provide and appoint, according to their discretion, from 
levery county, attornatos et apprenticioSf qtd curiam se^ 
quantur; et sede mgotm in eidem curjd i^romittant, et 
uiiin&n. It appeared to the king and council that eevem 
score would be sufficient ; but the justices, if they saw fit, 
were authorized to exceed that number (c). 

The different orders of practicers are &fis stated by 
Ffeta: servientes,' narratoresy uttornatip et apprenticii(d)^ 
The apprentices, it should seem, were students, who, it is 
said (and probably by the above ordinance), were first per- 
; mitted by Edwafd I. to practise in the kingVbencb,ia ord^ 
to qiialiiy themselves to become in a course of years ser- 
vientes, or serjeants. Whether servientes and narratoret 

J3ractonfroin this cataloj^e of English Lawyers ; and it is more than pr6- 
babie, he would not have committed the numberless mistakes with which 
Mr. Houard's anootattons abound. 
^) Duck, de Auth. liV. 3. (h) Plac. Pari. 20. £d. t Rot. in dors* 

(0 Ryl. Plac. Pari. 104. \d) Lib. 2. c. 37. 
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(or, a* tliey were called ia Fwnith, cotwi/or«) were nva 
diatiQct orders, oc najtrutor wa9 only an additbnal descrii^ 
tion of a serjeant^may be doubted* li haa conunonly beea 
taken m the lalter sena^, in atat* Westm. 1. c. 29 (er), where 
the same words come together, si serjea^t countor, eu au-^ 
ire; and that statute ordains iiuprisoQiQent for a year and 
a day on a person of that descriptipn who was guilty of 
any collusion ki practice* As neitlier attomies nor ap« 
prentices are cautioned in that statute, we may suppose, 
such perspns were not then entrusted with die conduct oi 
business in court ; if so, it is probable they had not that 
authority till the above ordinance ; Aough it may be ob* 
served, that Fleta speakaof them as equally subject to this 

' punishment with serjeant countors. 

The first mention of capitalisjuititiarius of the bench, 
IS in the first year of Edward I. This stjde was now cob<i 
ferredj^ probably for the first time, i« conformity with that 
of capitalisjustitiariuspussunied in therlattel part of Henry 
I{I. by the chief ju3tice in the king Vbench (&>. 

The salaries of the justicea were ^at this time very ui|'« 
certain^ and, upon the whole, they sunk fron^ what they 
had been in the reign of Henry III. Thomas de Weylandj^ 
chief justice of the bench in 7 £d. I. had but 40/. per aitn* 
and the other justices there 40. marks. Tliis conliiMieck 
Ae proportion in both benches tiU 25 ^d. IJJL. then the. 
salary of die chief i^ the king^s bench fell to 50 marks, diat 
is, 33i 6s, Bd. while that of the chief of the bench was aug^ 
ipented to 100 marks ; which may be considered as an evi- 
dence of the increase of business and attendance there* 
The chief baron had 4^0/. the salaries of the other justices 
and barons were reduced to 20/(c). 

* It seems, that it was thought too great a burthen on the 
justices of the two benches to attend the assises, accord^ 

•(a) Vid. ant. 128. (*) Dugd. Or. Jar. 39. (c) Ibid, 104/ 


i 


1 


286 


EDWARD i. 


CttAl*. Xt. 


ing to the late iiBtixte of nisi prius; the king therefore ap- 
pointed eight persons to take assises, juries, and certifi-* 
eates: writs of assise^ juneis, and recognition, were to be 
directed to these, and to no other person, except de speciali 
graiidregis{a). 

(a)Ril.Pfci. 130. 
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Xtatutum de MUifihus—^Statute de Frangentibus Pn^ 
sonam^-StatUte ofArticuli Cleri — Sheriffs to be nomi" 
nated by the Judges — Statute of Gavelet — Of levying 
Fines — The Statute Prarogativa Regis — Of Homage 
and Fealty — Statuta Incerti Temporis — Possessio Fra- 

* f m, S^c.-^Gifts in Tail— Of Writs of Formedon — Other 
real Writs — Writs of Conspiracy and t>eceit — Action 
dfDebt — Detinue de Rationabili Parte^^ Actions of 

' Accompt — Action of Trespass — Of Pleadings and Ar^ 
gumentsin Court — The Criminal Law — The King arid 
Government — The Vetera Statuta — The Year-Books — 
The Mirror — Miscellaneous Facts. 

JL HE reign of this king does not make so Inconsiderable 
a figure in our juridical as in our civil history. Notwith- 
standing the weakness of the executive power, the judicial 
establishment of our forefathers, and the reformation made 
therein by Edward I. continued unshaken. In some points 
this reign has an advantage over all the former, when viewed 
by a modern lawyer ; for the earliest report of cases ad- 
judged in court is the Year-Book of this king. This opens 
a new source of information, which will enable us to pur- 
sue our inquiries concerning the progress of legal know- 
ledge and improvement with more certainty and effect. 
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We shall divide the matter of this reign into such as v» 
JTurnisfaed by statutes, apd such as may be collected from 
the decisions of courts; and shall begin with the for* 
mer. 

The first statute in this re%n is the statutum de militi" 
bus, which is said to he not properly a legblative act^ but 
a writ granted by the king in time of parliament^ and 
entered, by his direction, on the record; from which 
circumstance this, like many other aimilar instruments, 
is said to have acquired the name of a statute (a). In addi-* 
tion to the burthens of tenure, which have been freqiieutly 
mentioned, th^e was one, which from the s^teration of 
limes and circimistancea was beeomiog very grievous. 
It was held as a consequence of the militaij system, that 
every one possessed oi^fadam military should sus^ifere 
arnm militaria, that is,, take upon him the order of knight- 
hood, or, what was more, de^able to those who exacte4 
lhi& casualty, pay a fine in lieu of it . 

We have not yet met with any rcigulatioii for ascertaio* 
bgwhat should be the parcel of Lmd to constitute a knightV 
fee ; and probably it bad been var ioua at differeut times^ 
depending upon the pleasure of the crown and the compli- 
anc^of the people. As this was the measure for a particular 
mode of raising money, it was material, that it should be 
defined with .some certainty. Ou the occasion of a iie,W 
levy, it was now thought couvemeiUt that directions should 
b^ given for the government of the kiug*s officers in coU 
lecting this revenue, as was done by this writ; in which 
the kin^ granted^ in the first place,, a respite to all those, 
who ought, but had omitted, to become knights, an^ 
were then distrained ad arma militaria suscipienda. Vxxr^ 
iber, it directed,, that if any compUoed iu the chancery 
that he was distrained, and bad not land to the value oC 

( ) 2 Inst.SW. Yid. ant. rol. I 215. «iid sot. 15X 
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twenty pounds (a)^ in fee, or for term of his life> and wts 
ceadj to verify that by the country, then some discreet 
and, lawful knights of the county should be written to, in 
^ order to make inquisition of die matter; and if they found 
it to be so, he was to have redress, and the dutress iftras to 
cease. Again, wh^e a person was impleaded for the 
whole, or for such a part of li» land, that the remainder 
was not of the value of twenty pounds, and he would veri- 
fy die fiict, then also the distress shonM cease dll that pleia 
was determined. Again^ where a person was bound in 
certain debts stalled in the exchequer, at a certain sum to 
be received thereof annually, and the remainder of faia 
land was not worth twenty pounds per annumf the distress 
was to c^ase till the debt was paid None was to be dis* 
trainedvidarma fnilitariainimpienda,tiil the s^eof twenty* 
one; nor any on account of land which he held in- manors 
of the ancient demesne of the crown, as a sokeman ; coo- 
sidering, that those lands must pay a tallage, when the king's 
lands were tallaged. 

With respect to those who held land in socage- of other 
manors, and who performed no aervitiumforinsecum (b% 
the rolls of chancery in the times of the king's predecessors 
were to be searched, and it was to be ordered according to 
the former custom : the same of clerks in hoiy orders 
holding any lay fee, who would, if laymen, be liaUe to be- 
come knights. No one was to be distrained for faiv Imr* 
gages, though they were of the value of twenty ponnds or 
more. Those who ought to become knights, and wte' 
had had their land only a short time ; those who ^t» e>* 
tremely qld, or had any* infirmity in their limbs ; Ct'^li^ 
ed that they had soine incurable disefitse,or the impediment 
of children, or. law-siiits, or other necessary eatcusiBS^; g^lA 
personsweretoappear before twocotttmissionersappcdQled, 

(•} Vid. tnt. 104. This was the talue by which pexxofit w«rt then 
siuumoned to attend tha^kins in his foreign war. 
(*) Tid, zntiyol t fi74. 


t90 EDWARD II. chap.xis. 

and make fioe beforevthcm ; and these commissionersrwere 
to take discretionary fines from such disabled persons, bj 
way of composition; Thus was provision made for the 
due payment of one of those casualties, which was support- 
ed imder pFetence of <lefending the realm, while the ex- 
treme rigour of these exactions was somewhat abated. 
$tabite<2^/ra». There is another act of the same yeat, call- 
gentibfitpHsO' . ed Hatutfifm dc frangeuttbui prisonam. It 
nam. appears by our old law (a), that a prboner, 

for whatever cause, breaking out of the king's pris^ was 
esteemed guilty of felony (6). In the 23d of Edward I. 
an act was passed in the very words of this we are now 
going to speak of, making some alteration therein. Tliat 
act is not in our printed books ; and this of 1 £d, II. 
probably was nothing more than a recital and affirmation 
of the former (c), but has had the success to reach poste- 

^ rity, and -render the former unnecessary^ and, therefore, 
forgotten. This act ordained, that none from thence- 
forth, who broke prison, should have judgment of life and 

, limb for breaking prison only, unless the cause for which 
he was taken and imprisoned required such a judgment, 
if he was lawfully convicted thereof. 

In the second year of this king there is a public instru- 
juent for the purpose of enforcing the statute of Articuli 
mper Chartas; and in the following year another, intitled, 
. LiteriR pateHt§8 super prists bonorum cleri, for observmg a 
statute made in the last reign, in protection of^religious 
societies^ and ecclesiastical men, against the taking of their 
goods without their consent ((/). In the 7th year of the 
king there are two acts intitled, one, Ne quis occasionet'ur 
pro reditu ; the other, Pro captione et morte Petri deGaves; 

JOH'j after which^ in the 9th year, is the famous statute 
made at Lincoln called Articuli cleri. ^ 

(a) Vid.ant.l5. v 

(b) A provision was madt in the last reig^, to restrain the too hastjr 
punishment of gaolers for escapes of fiHons. Vid. ant. 135. 
(0 2 Inst. 5S9. (<0 Vid. ant, lOff. 
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This act was to adjust some of those eccle- statute of 
siastical claims of Cognizance which have been ^^^^^ cUru 
9o often mentioned. We have seen what had been At* 
tempted by the clergy^ in the last and the preceding reigns, 
towards confirining their ancient claims of judicature^; 
and the manner in which the legislature pleased to inter* 
pose^ in order, if possible, to make some adjustment or 
compromise in a matter of so much concern, both to the 
spiritual and temporal polity (a)i Thus did this dispute 
rest till the present parliament, when Walter Reynolds, 
archbishop of Canterbury, a person in great esteem with 
the king, preferred in the name of himself and the clergy, 
the following sixteen articles, and received by authority of 
parliament answers seriatim to every one of them. 

The first four articles were these: That laymeir pur- 
chased prohibitions generally upon tithes, obventions, ob- . 
lations, mortuaries, redemption of penance, violent laying 
of hands on clerks, or converts, and in cases of defama- 
tioh, where spiritual penance was the proper punishment. * 
To these the king answered (conformably with the regula- 
tion of the statute of Circumspeeti agatis), Drst, that in 
tythes, oblations, ot>ventibns, mortuaries, when they were 
propounded under those names, tiieking's prohibition should 
hold no place, although for the long withholding thereof 
they might be estimated at a sum certaip : but it was de- 
clared, if a clerk ox religious man sell his iytfaes, when ga- 
thered in his barn or otherwise, to any one for money, and 
the money was demanded before a spiritual juc^e, the 
king*s prohibition should lie; for by the sale, the spiritual 
goods were made temporal, the tydiea being turned into 
chattels (6). Secondly, it was answered, if there was a 
contest about a right to tylhe$ founded upoo a right to th^ 
pa^onage, and the quantity of aucJt. tythes amounted to th« 

(«) yfd. ant. «15. {t) Ch. 1. 

V2 
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fourdb part of the goods of the dburch, a proliitHtioa was 
to lie ; alludkig to the writ of Indicavitj that has been so 
•often mentioiied (a). If a prelate enjoiiied a pecuniary 
penalty for an offence^ a6d that p^ialty was demaiided^ 
the kingV prohibition ira» to lie; but if the prelates insb- 
posed a corporaf pain^ ami the person to be so punished 
wouldyof his own accoH'd, ledeeni such pain by aM>ney}a pro- 
liibition was not to lie (fr). Thirdly^it was answered, when 
irlolent hands were laid upon a clerk, the amends j>r(» ^vio^ 
JtUSp^ce were to be coram rege; those pro excommunica- 
^lofie were to be coram pralato, where (»>rporal penance 
might be enjoined ; and if the offender would redeem that 
by money, paid either to the bishop, or the party grieved, 
it might be demanded before the bishop {am before 9aid), 
tind the prohibition should not lie (c). Fourthly, the pre- 
lates were to have power of correction in causes of defema- 
tion, notwithstanding a prohibition (d). Most of these 
points had been before considered by the legislature in the 
^tute of Circumspeeti agatu (e). 

The next may be considered as the fifth artiele, and 
was this: That, on die erection of a new miU, if 
^e thereof was demanded 1^ the rector, a prohibition of 
the following kind used to go : Quia 4e mokndim tali 
Jkactmu^ deeima non fuerunt sobdc^ prbkibemm, ifc^ et 
sententiamexcommunicaiimis, n quam hie occanmepro^ 
mulgweritii, reoocetis onrnhiL To this it.Hra^ an^weted, 
that such a profaibitiott neter issued with die kis^s consent, 
wad that, in future, it should never go (f). 

llie sixdi artfele of comp}iaat was,:dii^ when any Aing^ 
•of spiritual .cognisance had been delenamed definitively 
4before the spiritual judge, aiid^hnd,paf sed imre$t^j9dicaiaotp 
Imd was not suspended by appeal, and iifterw«ad&»<ptestton 
^as moved before » temporal judge between the same paiy 

(c) Vid. ant vol. I. l4l ; and anl. 197. U) Cb. 2. (cV Ch, 9. 


ti^ upon the same tibing; this was not alb wed as an ex« 
ception Ui die temporal coiurt« To this it was answered^ 
itfiat Iiecause a matter was discussed before eccfesiafticai 
and tempm-di j<idges diverts raiionibu^ (as in the case of 
laying violent ban^Li on a derk), therefore, notwkhstandmg 
^>«y )«Hlgment ifl tfie spiritual col&rt, the king's court might 
discuss it, if the party should thiidc proper to bring it 
tfaeffe (a). The seventh article complained, tfaat^ wbe» 
persons were exconmunicated, the king's letter used to be 
sent to. die ordimuaes, commanding them to absolve Htxem 
by a certain < day 4 <Mr9 otherwise/ that they should q>pear 
and shew for what cause they excommuniciited them* Ta 
tbir it was answered, that such a letter should not issue in 
futm^ unless where the king's liberty was injured by th^ 
excommunication (6). 

The remainder of these articles was as follows : £ighth« 
Jy, it was complained, that , the barons of the exchequer, 
not content .with daimmg for tbemsdlves the piivilege of 
not answering tx> any complaint out of that cour^ extend-^ 
ed it to their xlerks in office there, who were summoned 
either adordims or ad re9identiam; and that tbey inhibited 
diocesans from calling, them to judgment, sq long, as they 
were in the excbe^uer, or in the king's service* To this ip 
was answered, t&at it wai| the Jong's pkasur#, tbat suck 
dberks as att&aded in bis service^ sbcHild, if theyioffeiided^: 
be c^reoted by tlmr ordkuii7,asodier persons^ but tbit^r 
so long as tfiey wer« ocoipied about dkeexcbeqi^, thejh 
should uot be bound to residence; and it was further added,> 
by &t direction of parliament, diat it bad been used, time 
put of nnad, lor the kingVclerks who vf&ce employed in> 
bis sendee, diving the time of their service^ not to be com'-: 
polled to keep reodenceat dieir benefices (c). The nintb 

(a) Ch. 6. Thif point seems to hate been thoroDgbly established in 
the late funoQt case of the dutchets of Kingstoiv C^) Cb. 7. 

(e) Ch« S. There wat a writ entitled De nrni rendtntii clerici r^is, Rq^* 
5S.IK 
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complains, that tire king's officers, as sheriffs and othi^^; 
entered into die fees of the church .to make distresses, and 
sometimes took the parson's beasts in the king's highway, 
where he Bad no land but such as belonged to the church. 
To this it was answered, that such digresses should not in 
future be made, either in the king's highway, or in the an* 
cient possessions of the church, but only in such as were 
ilewly acquired to the church (a). A similar proTisioa, as 
to distresses in the nighway,^faad been made by the statute 
W Marlbridge {i); and as laymenwere intitled to lui action 
upon that statute, the parson might have an action on this 
for distraining in the highway. 

ilie tenth article of complaint was, that when persons 
fled to a chujrch, and abjured the realm, according to tK<» 
eustom of the realm, laymen, or their enemies, would 
pursue them, and take them, if they were out of the king's 
h^hway ; so that they were hanged or beheaded, as persons 
who had broke the condition of their abjuration. Fiti'ther, 
that while they were in sanctuary, in the church, or chiirch* 
yard, they were kept so closely by persons in arms, that 
they could not go forth on the calls of nature, or to pro- 
Vide themselves with victuals (c). To this it was answered^ 
that those who abjured the realm, were, so long as they 
continued in the commoit way, in the king's peace, and 
abottld not be disturbed by any one; and while they were 
in the church, their keepers were not to continue in the 
diurcb-yard, unless some necessity, or the danger of an 
escape, required it: while they were inthe church, they 
were not to be dfivtft to the necessity of flying from thence^ 
l>ut should be supplied with whatthey wanted, and be per- 
mitted to go Out on their occasions. The king was wiiUngy 
likewise, that thieves or appellors might, when they pleased,, 
confess their offences to priests ; biit confessors were to 

(«) Ch. 9. (A) Vid. ant. 69. (c) Vid. ant- 23. 
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take care that they did not erroneously inform such appet 
Iors» The eleventh article complain? of some instances, 
in which religious naen had long been oppressed, and 
which was provided for byar^tatute made al the begin* 
ning of the last reign (a). The king now answerefl, that 
the said statute slioidd be observed : and the like remedy 
Vas to be pursued in cases of corodies and pensions, ob- 
tained by compulsion, whereof >no mention was made, in 
that statute (6). 

The twelfth article says^ Aat if any one of the king^^ 
teoure was called before the ordinary out of the parish 
where he lived, and was excommunicated for manifest 
cohlumacy, aind, after forty days, a writ issued to take him, 
«uefa person would pretend a privilege that he ought not 
to be cited out of the town or parish where his dwelling 
T^as ; and for that reason^ the king's writ for the taking of 
liim was denied. To this it was answered, that it never 
was, nor ever should be, denied (c). .The thirteenth article 
prayed, that spiritual perscms presented by Ae king to 
church-benefices (if refused addiission by the bishop, 
either for want of learning, or other reasonable cause), 
might not in such cases be under the examination^ of lay 
persons, as had been lately ^tempted, contrary to the os^ 
nons, but should sue for redress to the spiritual judge. 
To this it was ansifirered, that the ability of a parson pre- 
sented to a benefice was to be examined by the spiritual 
judge; and so the law had. always b^ett(^}* The four<^ 
teenth article prays, that elections to vacant dignities 
might be free. To tbis itvvas answered, that the statutes 
made in snch case sh6ttld be observed (e), alluding to the 
Stat. » Ed. I. ch. 5 (7). ' . 

T%e^ two remaimng articles relate to the immunity 
claimed for die persons of clerks in caser of felony. Tb^ 

(a) Vid. anf. lOS. Aod also a writ for theaame purpose, vid.ant. 99S, 
(*)Cb.il. (OCh. 1ft. (<OCh. 13. (OCh,U. (X) Vid. ant 109. 
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fifteeoth sajs, iJioagb a clerk ought not to be jacked be- 
fore a temporal judge, nor ai^ thkig done againet him that 
concerned life t»r member, yet temporal judges caused 
clerks fleeii^; to a chureh/and perhaps ccmfessing their 
offences, to abjure the reafan ; so that, though they could 
not properly be thor judges, yet by admittmg their abju- 
ration, (he temporal judges put them in danger of deaths 
if after such abjuration ^ey were found "within the-realm. 
To this it was answered, that a clerk fleeing to a church for 
JFelooy, should not, if he affirmed himself to be a clerk, be 
compelled to abjure ; but, on yielding himsdf to the law 
of the Und, should enjoy the ecclesiastical privilege, as. 
bad long be^en used (a)« The sixteenth article was on the 
like caus^ of complaint ; and states, that though a confea^ 
aion of a cripie before a person who was non judex should 
QOt be ^ood, npr sufficient to g^und process and sentence 
upon ( y^ ^me secular judges admitted deiks who were 
,4|ot liable to their jurisdiction, and who were charged be- 
^e them of tb^t, robbery, and homicide, to confess their 
offencei, and accuse others (that is, become jNrovors), and 
then woul4 not "deliver such piovors to the ordinary, when 
d^oaanded, though the judge ackiiowladged he had noau<« 
tbori^ tp pond^NW them. To this the king answered^ 
that the privilege of holy church, when demanded in due 
fofm by the ordinary,. should not be dan]ed(&); so diat 
qlerkp were not to bo compellad to abjura^ nor were to 
lose their clergy by becoming provora. 

In this manner was tho grand question between the ec- 
clesiastical and temporal courts^ aa it wfre, comprombed 
by mutual concessions, and settled upon afoot on which it 
has stood ever since, with very little aheralion ; the provi^ 
tton9 of this act being the rule by which most of these 
points were aftervrards govarned, as will be seen m the 
subsequent part of this History. 
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Ii!i the aame year there v^as a material alte- sberifTi to be 
ration made in tlie old judicial constitution^ ttominatea by 
by transferring thte appointment of sheriffs ^^" ^*'* 
from, the election .of the pe'ople (a) (who were confirmed 
in diat privQege by a statute of the late king) (b) to a no< 
minatiopi by the juc^es. It was complained, that great 
damage bad been sustained by theking^ and great oppres- 
sions by the people, owing to the insuffickncy of sheriffs 
and hundredors, by which was meant batiks of hundreds : 
i» order therefore to avoid the like in future it was enact«» 
ed, by statute 9 Ed. II. st 2. diat ^sheriffs should be as- 
signed by the.chancellor, treasurer, barons of the exche-^ 
qu^^.smd justices; and that none should be sheriff^ unless 
he had sufficient land within the county of which he was 
^eriff^ to answer to die king and his people. Further, 
that nobody who was steward^ or bailiff to a greai lord 
should be made sheriff, unless he was out of their service, 
so as to. be able to attend the execution of his office as 
sher^. It was also enacted, that hundreds, whether they 
bdionged to the kiiq; or to others, should be kept by conve- 
nient and able persons, who had sufficient land within the 
same hundred, or within the county in which the hundred 
was; and they were to be assigned by the chancellor, 
treasurer, barons, and justices, as abovementioned. Hun« 
dreds were to be lett to hundredors at ia reasonable rent, 
so that they need not be driven to extortion, in order to 
pay an exorbitant fefm; but no sheriff or hundredpr wa$ 
to lease his office to another, in ferm or otherwise* Tfa^ 
execution of all writs, which came to the sheriffs, was to 
be made by die hundredors sworn and known in the 
' county, unless there was aiiy defeult iti the hundredors, 
and then by other persons meet and sworn, in order that 
people m^t know to whom to sue such executbns. This ' 

(a) Weliave icen wliat complaint there trts of the extortions and 
ailws.es eommitted by the elected sheriffs; the experience of these mis* 
chiefs, probably, joitified the measure of taking the nomination from 
the people^ and placing it in the crown, Vid. ant. 236. j 

~ (&)Vid.aBt.i35. 
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statute was sent to all the slieriflfe in England (according 
to the ancient mode of publishing statutes^ at least such as 
were of a particular nature), acc6nipanied with a writ, 
commanding* them to cause it to be read inpletio comUatu, 
and to be observed in all points; besides ni'hich precau- 
tion, it was sealed with the gfeat seal, and sent to the tr<ea* 
surer and barons of the exchequer, and justices of ^ both 
benches, that they might maintain it in all points. 
, The statutum de vicecor^iitibuSy et aliis de vitidi ceri^ 
14 Ed. II. contrives a* shorter process in tljf exchequer t<f 
compel sheriffs to make acquittances to the king's debtors; 
and gives liome direction for ordering the twenty-four 
jurors ill attaints. This statute also was sent hy a ^rit to^ 
the justices adplacita coram nobis termtda asngnatis^ to 
liiose ako of the bench^ and to the treasurer and barons 
of the exchequer. • , 

To return to the order of tinife from which we are di- 
gressing. Idihe lOth of the king there is the statute of 
statute of Gavelet^ as it is called. Gavelet^ or Ga-eele* 

Gavelet, fi^,^^ jg explained to be a leasing, or lei ting , to 
pay rent ; and consuetudo de Gavelet was when, upoo^ 
rent or service being withhdd, denied, or detained, a for- 
feiture of the tenement followed. This was originally the 
general law of feuds in England (a); but being elsewhere 
softened into a distress, remained only the custom in Kent, 
where lauds were held in gavelkind ; and there, when no 
distress could be found on the land, the lord might seize 
the land itself in the nature of a distress, and keep it a year 
srtid a day ; within which time if the tenant came and paid 
his rent, he was admitted to his tenement ; if not, the lord 
might make a regular entry and enjo)^ it (6). The present 
act M'as to introduce the like practice into the city of Lon- 
don ; for which purpose it ordained> th^t where a person 
had rents issuing out of tenements in the city of London^ 
and such rents were in arrear, he might distrain so long as 

(fl) Vid. ant. 145. aod vol. I. 118. . (6) Termcs dft la Ley. • 
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may thing was to be found in the fee; and If there wa» 
nothing y^hich could be distrained^ then the tenant might 
be impleaded de gavelet by a y^titde consuetudiniSus et 
servitiis. If he denied the services^ the pI^itifF was im- 
mediately^ to name his seota, consisting only of two 'wit- 
nessesy whose names were to be enrolled ; and he was to 
have a day to produce them at the next hustings : if the 
witnesses then proved, de pleno visu et auditu^ that the 
plaintiff had at any time received the rents demanded, the 
tenant w^as to lose his fee by the award of the court, and 
the plaintiff W9S to recover the tenements in demesne. If 
l)ie tenant refused to acknowledge the services, and like- 
wise the arrears, the arrears were to be doubled by judg* 
inent of the court, and the tenant was to give to the she- 
riff, for the wroiigful widiholding, one hundred shillings, if 
he was worth so much/ If the tenant did not come in upon 
due summons, in the hustings, then the fee was to be de- 
livered to the plaintiff in full hustings, to be held for a 
year and a day ; within which time if the tenant came, and 
offered to 8.atbfy the plaintiff to the amount of double the 
arrears, and the sheriff for his amercements, as before 
mentioned, then he was to have his tenementis again; but 
after the year and day the lands were, by judgment of 
court, to remain to the lord of the fee in demesne for ever : 
the same where tenants acknowledged the arrears, an4 
were not ^ble to make satisfaction. . 4 

' The principal statutes of this king which h|^e not 
yet been mentioned, are the. statute of York, \2. Ed. II. 
9t. 1. the statute of essoins, 12 Ed. IL 8t..2« the statute 
of Carlisle, 15 ^£4 IL and Xhe^ prarogutiva re^s, 17 
Ed. II. 

It was denned by the statute of York, 12 Ed. II. stM . 
to supply the defect of aome former laws relating to the . 
administration of justice. It was found inconvenient that 
tenants in assises of novel disseisin could not make attor- 
liies i it was therefore ordained ^lat they should have that 
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power^ witb a sav]ng> however, of the liberty to plead bf 
baUifiB if they plests^, as had been the practice hereto* 
^ fore(a). Again, it waa agr^, says the statute, that when 
a charter^quitH^laim, acqutttaticey or other writing was de*^ 
Bied* in the king's cotirt, wherm witnesses were named, 
process should be awarded to compel such witnesses to ap- 
pear, as had before been used. Kut if none of them came 
at the great distress returned, or if it was returned that they 
had nothing, or they could not be found, yet the taking of 
the inquest was not to be deferred by the absence of such 
witnesses. If the witnesses came at the great distress, and 
the inquest, for some cause, remained untaken, the wit- 
nesses that came in were to have the same day giveuthein 
as was assigned for taking the inquest; at which time if 
the witnesses did not appear, the issues that were first re- 
turned upon them were to be forfeit. The taking of an 
inquest was not to be 'delayed on account of the absence 
of witnesses living within franchises, where thekiugVori* 
ginal writ did not run (6). 

An alteration was made in the order of taking inquests 
hy nisi priifS. We have seen what alteration bad been 
made in this establishment by stat. ^7 Ed, I. st. 1. ch. 4{c), 
directing that inquests should be taken before any justice 
of the place, associating with him some knight of the Coim* 
ty, if they had no heed of great examination. But it was' 
now directed, that inquests and juries in pleas of land that- 
required^ no great examination, should be taken in die 
country, before a justice of the court where the plea de« 
pesded, associating with him a(d) substantiai man of the' 
country, knight or other; so that ax^ertainday be given in 
bank$ and a certain day and place in the country, in the 
presence of the parties, if the demandant prayed it* As to 
inquests and juries in pleas of laud that reqmred great exa^ 

WCh-l.Vid.ant.a05. (*) Ch.3. (c) Vid. aot. 174. 

{d) So is the expression, procT home, rendered by the translstojr af this 

8 fatute* ' * 
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minatiQn, tiiey were to be taken in tbe comtiy, in the above 
way^ before two justices of the bench (a); and the justice 
or justicei were to have power to record nonsuits and de«- 
feults in the country^ at the day and places assigned^ as be^^ 
fore mentioned. What they had done in the above places^ 
was ta be reported in bank at a day certain, there to be en* 
rolled,. and judgment to be given. However, it was not 
meant that such inquests and juries should not be taken in 
bank, if the jurors came. It should seem, the practice now 
had become for the venire facias sometimes to be made 
returnable in bank, preceding the going of the justices ; 
and then, upon the default of the jurors in bank, a habeas 
corpora or distringas issued to cause them to come before 
the juii^es in- the country. It was . enacted^ this statute 
should not esctend te great assises. 

Further, it was enacted, that a justice of the one.bench 
or the other, associating to himself (2») a substantial man 
of the country, knight or other, at the request of the plaiu« 
tiff, should take inquests upon pleas moved by attachment 
and distress, and have power to record nonsuits, as above^ 
mentioned,, and take inquests upon defaults there nAtde* 
^s to assises of darrein presentnUnt, and inquests to be 
taken on writs of quare impedA, they were to be ordered 
according to the statute of WesUn* 2(c): besides wlneb^ 
the justices were to have power to re<^ord nonsuits and de^ 
faults in the country, and to give judgment thereupon, as 
they did in the bench, and report what they had done in 
the bench, where it was to be enrolled. If it happened, that 
itbe justices did not come into the country at all, or not at 
l3ie day assigned, yet die parties and the jurors were to 
' keep their, day in bank {d) ; that is, the day of return of 
the venire Jacias, or habeas corpora, according as the in- 
quest was to have been taken in tbe country, upon th^ oHe 
or the other. 

(a)Cb.3. ^ 
{h) The cxpreision in the original is the same at in the fortnt r^hapter^ 
(c)Vid*ant,l73, WCh,4. 
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Complaint had been made, that the returns of writs by 
bailiffs of franchises were sometimes changed after they 
had come into die sheriff's hands. To prevent this, it was 
ondained (a), that an indenture should be tnade of such re- 
turns^ in the names of the bailiff and sheriff: if any sheriff 
changed a return so delivered, and was convicted thereof 
at the suit of the lord of the franchise (should he hffve suf- 
fered any damage or scandal thereby ), and at the suit of 
the party who had sustained any loss thereby, he was to be 
punished by the king, and yield double damages to die lord^ 
and the party grieved. It was also ordained, that sheriffs 
and other bailiffs who received the Idng's writs re^tumable 
in court, should put their own names with the returns, that 
the court might know of whom they had such returns ; and 
if the name was left out, the person neglecting was to b^ 
grievously amerced'. 

The last chapter (i) of this statute- very wisely direct^ 
in order to prevent tlje abuse of office, that no one who had 
the office of keeping the assises of wines and victuals should, 
while attendant on that office, deal in "such articles. This 
act is deserving of notice, as it directs amethod of prosecu- 
tion which has since been adopted in many similar cases of 
breaches of a positive statute. It directs, that if any one 
¥^BS convict thereof, the merchandise should be forfeited to 
the king,, and the third part of it given to the person at 
whose suit the trespasspr was attainted. In such cases, a 
person who would sue for a thing so forfeited, was to be 
received ; and the chancellor, treasurer, barons of the ex- 
chequer, justices of one bench and the other, andjustices 
assigned to take assises^ were to receive such plaints, with 
• writ or without y and decide upon them. 

These are the regulations made by the statute of York, 
which, like that of Lincoln, was transmitter! to the sherifl& 
andjustices for their direction, and also to th^ chancellor 
of Ireland, to be enrolled in the chancery there, and to be 
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se0t to the diffei'ent courts^ and -the sev^al counties^ to be 
observed in all points^ the same as in E>rgland (a). 

The statute of essoins, 12 Ed. II. st. 1?: declares in one 
or two cases where an essoin should lie, and where not, 
and more particularly where the essoin de ultra marey and 
de servUio re^is, should be allowed ; in all which this sta- 
tute seefns to be mostly a declaration of the common law (6). 
It declares, in conformity with the common Mw, that an 
essoin lay not ^here the land was taken into the king's 
bands (c), nor where the party was distrained by his landt ; 
nor. where any judgment was given thereon, if the jurors 
came; nor where the party was seen in* the court (d). An 
essoin de ultra mare Jay not where the party had before 
been essoined de malo veniendi (e) ; nor where he had es- « 
.soined himself stnother day; nor where the sheriff Was com* ^ 
noanded quod facial ipsum venire. An essoin de servitio 
regis (f) would not lie where the party was a woman^ ijn- 
' less she was a nurse, a midwife, or commanded by writ ad 
ventrem inspiciendum ; neither did it lie in a writ of dower, 
because it seemed to be in deceit and delay of right : nor 
did it lie for that the plaintiff had not found pledges depro^ 
sequendo; nor where the attorney was essoined ; nor where 
*the party had an attorney in the suit ; nor where the es- 
soiner confessed he was not in the king's service ; nor 
where the summons was not returned, nor the party at- 
tached, for that the sheriff had returned non inventuB ; 
nor where the party had been another time essoined de 
servitio regis, and had not ^ut in his warrant; nor where 

(a) Vid. Pickering's SUtutes. 
(h) N. B. The original and translation of this statute di£fer; some pa#«k 
sages are transposed, and some which are in the latter are not to be found 
in the former: these differences are noted in Raffhead*6 edition. I have 
followed the translation. 

' ^ (c)V|d. ant. vol. 1,410. 
(d) This was otherwise at common law. Vid. ant. vol. 1. 410. 
(e) Vid. ant. vol. 1. 407. ^fj For the cases where this essoin would lie 
at common law, vid. ant, Tol. 1. 410. 
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be wa9 remmmoned in an amse of mariauncMar^ or dar- 
rein presentment, nor because such a ane was not naoeied 
in ti^ writ ; nor wbere the sheriff was cwammded^qtiid 
Mtteehiet eum; nor where the bidiop wa» commanded to 
cause a par^ to appear; nor for that the term was passed* 
An essoin de servitto regis was to be a&>wed after ^ grand 
$ape ^axi. petty cop^i and afte» a distress per terras et ea- 
taUaf which latter is an exception front the general rdfe 
that was just before laid down concerning es8oms(a). 
Of idvyiag The statute of Carlisle dejimbusy 1 5 £d« S. 
^&et. jj^ other statutes of this reign^ is not a legis- 

lative act, but a writ directed to die justices of the bench^ 
for their govemmeftt in taking fin^s (6). It or4ains, &at 
all parties, whether demandant or plaintiff, tenant or defend- 
ant^ who -would acknowledge or render their rights or 
tenements to another, in pleas of warrantia ckaria, cove* 

. nant, or other, iti, which fines w^e levied, diould, previous 
to the passing of the fines, appear personally before the 
^stices, so that their non-age, idiotcy, or any other defect ^ 
'might be discerned and judged of by them: provided, that 
should any one, either by age or imp(denee decrepit (c), or 
some casual debility, be so oppressed and detained^ as not 
to be able to come to court, tlien two, or one of the jus- 
tices, by Assent of the residue of the bench^ should go to the 
p^ty so diseased, and receive bis acknowledgment in the 
plea, upon which the fine was to be levied. If there was 
only one justice, he was to talce with him an abbot, a prior, 
or a kni^t, a man of good fame and credit; and these by 
a record were to certify the justices of the bench of the 
matter. Fines so levied were to have the same effect as 

*was given to them whei^ levied according to the directioni^ 
of Stat 18 Ed. I. sti 4. 

Respecting the appointment of attomies in genend, 
it was ordained by the same instrument,^ that none of the 

(^yid.ant. ?03. (6) Vid. aDt.2S4# (s) MtcUe decrepitd. 
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baioB4 of tlie excheqpierj or jostices, should admit any. at* 
tomes, except only in plea^ that pasted before them and 
their companions, in bank, and in places xvhere they migbt 
be ass^ned ; the power Df a^itting attomies was denied 
to.tihe clerks and officers of die barons and justices ; and 
all admissioi^ in future by such persons were declared - 
vend. Th^e was a reservation to the chancellor and the 
.chief justice of ^eir authority to admit attomies, as for<^ 
<o«'ly(<i). 

The prmrogativa regis, lllEd. II. st. 1. is a parlia* 
m^^ry declaration of certain prerogatives which by law 
resided in the king, and which, have been' occasiottally 
mentioned in the former parts of this History. To make 
tfae.kj»ig's.ri^ts with respect to tenure, and seme pther 
royalties more generaDy and easily known, it was thought 
proper .to-britig them into one vi^w in this statute; the 
cpnl^nts of which are. as foUp w. 

It J8 in the first place declared, that the king has die 
custody of all lands belonging to diose who hold of hiip 
in capita per servitium militare, of which the :tenants were 
seised in their demesne as of fee, the day they died (of 
whomsoever they'held else by the like aervice» so that they 
held of ancient time any land, of the crowtt), until the heir 
came df lawful ^ge ; except the fees of the archbishop of 
Canterbury, the bishop of Durham between Tine und Teesy 
fees of earils^ and barons in the march^, where me king's 
.writs run not, and whereof the said, archbishop, bishop, 
earls and barons ought to have the ward, though they held 
of the king in some other place(6)« The king was likewise 
.to have the marriage of an heir withip age and in his ward ; 
whether the land of such heir had belonged to the crown 
of long conUnu^ice, or came > by. reason of some escheat 
into the hands of the king, or he had the xharriage by rea* 
son of the wardship of the' lords of such heirs, without any 
" ■ ,v ■ ' 

(a). Via. flint, 284. , * (l) Ch. 1. 
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ri^peet ^ ^ piidrity of iedftfb^Bft^ lilllM>«gh they held of 
others (a) : dll ^hich Bk^s tb be only a fconfirmatioa of 
the commoii hw, find of Mrgpna Chdria (fi)i 

Tht 4dfig waslto liaye ptimet seisin, after the deadi of 
Inch as held of him in capiie-, of all kndft and tenetnents 
wh^ebf they iv^re seised 4n their demesne as of fee, oi Vvhal 
age -loevfer fl«e fifeirs wei^,- receiving the Issues of the s^id * 
lands and tenements^ Kiitil &e usu^ ihqttiaitioti waa,takeii^ 
and till he had received homage of such heir(€). Th^ 
king was tb ^sign dowei* tO' widows, after the deiiih of 
their liiikMfls Vf ho hdd in cdfite, though tl^ beijf 'was of 
foil age/if ^<r WiddMrs pleased : add before a^igtai^Qt of 
dower, fluch widows we«^ fo afwear fliat Ihey would 6dt 
inarry "^iftthbtrt the l^fig'sr fice^e/%hether the beka%«M 
of full a^e or iiot; and if they ntl^riediii^AMtKcetifce^ 
Ihen fhe kihg was to ^e iilfto bis hands, bjr'wfiy of dis- 
tress, all such lands and teiieifieilt^ ^hkh Ihey h^td^6#hhil 
&id(ff^r;1hb^ jieiA^tiie^iiig: iior the^^Uts ito^U 
fte isshes ef ^ ktKi»^ but he #as ko wart tBl sheor her 
husband satisfied him Jbjr paying a fine. Id ^fiie ^^e of 
tlenry III. thia fine, says the stiitute^ was at mbdt one 
year's valde of 'the doWcJr. Moreover, all wonor^, of what- 
ever age, who held of^e king in'ciiief, wete to'dfWea^no^ 
to 'marry without th6 king^ licence ; and if th<^^d, fteir 
laiids and tenetn^fs wdrb iik like^nahiier to ht taken ilito 
the king^s hands ifll they teiaee^d diem by fine (d). TUs 
provision, like the^fohndr, tifas icrnly a cofnfirbalttioiik of tfife 
law laid down in Jilfa|;n2t <^it7^fa(e)^ 

If an inheritance held <)F^e king in tdpite descetidM 
to several parceners,att the heirs Wei'e to do homage (o*di^ 
king; and it Was so to be 'divided, that every parcener 
i&ould hold his part of the king (f). If a woman^^rin^ 


(a) Ch. 2, {h) Va ant. toI. I. SS5. 2S8. 1 15. and aht. SOS. 

(c) Ch. 3. Vid. St Marl. c. 16. and ant. 64. (d) eh. 4. («) Vid. 
aat. Yol. I. 340. (f) Ch. 5. Yid. ant. toL 1. 1;59« 


the liPe of her ancestor who heli in capite6t Areliiig,M'ds 
ftlarried bef6re ih^ walmarHagfeable/Afciithe1ciii^\(^aS't() 
have iJie ^ard of the body df the ^aihe xvdtAati Unfil she 
Was of age to consent; at Which trrtfe stie frti^ht Have 
licr electibti >«rh'cther she \toulfl c'otitliiue wJlii hlifi tb ivlio<6 
she was -matrieiJ, t)r accept a Husband ihttt^li^thig would 
effer. It Was cfeclslred, in corifernfiatioh bf Magna Chatta, 
•that none Who held of the king f;i mpi^e l>^lmgbt*s' ser- 
^i4te might afire^ ifnTore bf lih land that! thaft the residue 
^cyuld Ibe sttffifcierit to ins wet his gervrce, iltllieSs hie had 
the *iiig*y U^cfe fbr -so doirig; btit thii^ W^s h6t Under" 
^ . s^toyd' of the nietttbeb arid J)ateel» of" mtii linrf {d). As 
tb'tiie allenatiofa of iteij^fefie^ Wlthdtit'tHe klttg^^H^^^^ 
ft appears, that the king iAi iiM to r^^ iiiich ie^ eatitles 
bt'ateafsbitabfe exten^ tb beihaidA 6^ tfe^, itifl oh that 
fdot it i« left bjr this sfettite (&*%*• i .. ' . - 

•It wai aklared, that WhCW *afcf6*ifef pr^setlfed itt a 
efturtih that was df the kinf i kaVoi»Sf6tf;*iaii^a ilutt arbte 
iheredii; if the kirf^ ftcbvei^ % aWafrd 14? ttife Coiift, 
tHcmgh'rfier iix ihofflhs fi-oiti llhfe «thiie 'of this avoidkiiii^, 
tfKft uhouM hot prrejtidice him, ijf Hfe hsiff presented Withm 
^ixmoriM^c). 'Of Ms^prei-crgattvte ffi^fe-JSnd'fefetttidhln 
any writer Bcffore this statute, ihatigti fi thl^^ye nriS^-- 
^ood ahdeff thd itfixitti of WwiRK/^ tepi^lncckrrit' i^egi, 
•^'Tiich had prdv^iled m the r«g^ 

Ja the two foHdxt^ing thaptcr^ th^ kib^^dri^t % Hie 
<*itday of Mots attd Itihati^i ft dWltirea. 'iTheii^'^te^b- 
grtifies ^t ti6t tneAtionedby T5taoibn^'ihit tvi arfefttf^m- 
tfd'TiJr Fleta, Aa/t dettaiA' p'erydtis, caftted SR^Wrw; tiSted ia 
havfe th6 custdffy 0i the liinds zdiotarnmd ^altdrum, it is 
thought that these Tutors, as was natural, wfe*fe ttreterds 
of Whom nhfe'laiidi iverfe hoadeh; lillch Uiihaf^py persons 
• hcifng'niii'sott df perp^tiial irtTattcy. BtfiiB^s sdft of trust, 

(A) Cb;d Vid. ant. vol. 1. 239. ib) Ch.7. ' (c) fch. S. 

(d) VM.sftft vdl.1^05. 
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according to Fleta, had been much abused; on which ac- 
count \n act had been made in the last reign^ which is now 
lost, giving to the king the custody of tl\e persons and in- 
heritances idiotarum et sttdtorum, being sucfi a natitntate; 
witb.a reservation to the lord of all his lawful claims for 
wards, relief, and the like (a). In confirmation of this sta^ 
tute it was now declared, that the king should have the 
custody/flf Morwm naturalium^ of natural fools^ taking the 
profits of their lands without waste or destruction, and 
£nding them necessaries. This comprehended all persons, 
of whomsoever they might hold-their fees. After the death 
of such natural fools, he was to restore the }and to the right 
heirs, so that such persons might not aIien,^nor their heirs 
be disinherited (by. Thus fiEir of natural fooh, or idiotas et 
stulti, mentioned by Fleta. From the manner in which 
}hat author expresses himself, it should seem, that in his 
time there was no provision of a similar kind for the pro- 
tection of the persons and estates of innatics* But ndw 
we find it enacted, that when any one, who once had his 
memory and intellects, should become son compos mentis, 
as those who have lucid intervals; in such 'case the king 
was to provide, that their lands and tenements should be 
kept without waste and destruction; that the person and 
bb family should live and be maintained in^ a competent 
manner out of the issuer diereof, and the residue be kept 
for his use, to be delivered to him when he recovered his 
memory* In die mean time, such lands and tenements 
were not to be aliened, and the king was to take nothing 
to his own use. If the party died in such state, the resi- 
. due was to be distributed jpro afiimd by the advice of the 
orctinary(c). 

The king's ancient prerogative to have the wreck (i2) of 
the sea was declared, as also to have whales and great stur* 

(a) Flela, p«. 6, (*) Cb. 9. (c) Clu 10. * 

(d) Vid.ant 108. 
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g«on (a) taken in the sea^ or elsewhere mtbin the reahn 

cixcept in certain places privileged by the king (&). ^ 

In the twelfth chapter there was a provision conceriiing 

die escheats of Normans. King John was the last ^vke of 

Normandy ; for, during his rei^, that province was lost. 

King Henry III. las appears by the latler clause of thii 

^^fter, recovered several escheats of l^d within this 

realm holden by Normans ; wfao^ after they began to ad* 

here to the French king, tbe king's enemy, and so wefe 

con^dered as traitors, forf^ted all their lands to the king, 

of whomsoever they were held. If the king had given 

those lands to any other, he could not, according to the 

system of tenures now prevailing, grant (c) Aem to hold 

of hitnself, but of those of whom they were before holden; 

and so king Henry III. had made all his grants. It was 

now declared, diat under such terms the esdieats of Nor- 

Bians should continue to belong to the king {d). 

It was declared, that where any one holding of the • 

king in capite died, and his heir entered into the land, be* 

fore he had done homage and received seisin, he should 

gain no freehold by such entry ; and therefore, if he died 

seised during that time, his wife should not be endowed of 

such land, as had lately been determined in the case of 

Matilda daughter to the earl of Hereford, and married to 

MauBsel the earl marshal. He, after the death of William 

earl mareiial of England, took seisin of the castle and ma* 

nor of Scroll, and died in the same castle before he had 

entered iy the king, and dcMie homage to him ; upon which 

it was adjudged, that the widow should not be endowed^ 

because ^e^ husband had not entered by the king, but by 

intrusion* But. this same doctrine was not applied in 

socage, and other small tenures (f)> 


(a) Bract, 55. b. (i) Ch, 11. j(«) Vid. snt. vol. 1. 23«, 
(lO Cli. 12. W Ch. 18. 
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. It W9S. <^j?|fM^^9 tliat ^ l^ing should h^ve each^s^ of 
lands bejov^ng to ^o^older^^ ^i atchhisho^ f^ biahopa^ 
if .^54>^l#d,pf ftte«y dwipg th^ y^c^my of rtj^ see, Y^We 

img mm^ mk^ f;Kt? o€ sii^ii 1^49i q^kfhig to t^ p^^l^t^s 
tbfe ajRpitftoel^ wwic^Ka); R^p^^ting th^ Uig's^ {iw^i 
it.iv^ tOriWiited»i A^it ^/hm keigfiwH^ci tods, <¥* »niaMr 
cmks^ntmmtm, wMho^.^ ^9j>r«w. mf9t^9> i» tbe cbmt^r 
9r wrtfingypf JcniigfaU'ff^, advovv^ieiD?. pf ^kur^b^ wd 
d^^jer^ ;¥(beE|,{(b^j;:$fAl9:M0iii^ to ancl^ ins^ioc cm* fond, 
it should be flingidemd that Ae kii^ r^^eryed thQ9i9 dwg9 
IPI h^ifis^i!;. tb^g^H ^w. bold 9jlherwt9e i» A« ca«e of 

:Ji4§tl3f> .il„>wap> <^^i)sitpiMly with thfe comtn^ ]ftw(c^ 
df^syjed, Jtbtf <thi^ tn^S sk^g^v^faftVe. tbe goods of aU coA* 
d<^p(m^d i^hiis^9SiMv^%^9^f. MrbeneiioeyQi;:tb^i wi^rft found. 
Their freeb^i^ utts tOr b^ ^^.inlto tiM^king)'4,faw4«, wilQ 
iPifts to b«^^ iJ|e {KTofirti foj»,.j^iyew iiqdfa dl^/)viUi. tbft li- 
berty to^Y^^Q »(i^i4^troy its housi^^ woodsy mdg^xden^ 
IM^ ^1 n^apder of thifliga^bfikngi^^to th« $iim« land, <K- 
^©jpiiiiig ifl c^e^ Q^ persons i(i certftio ptoceifc privileged: by 
thet lM^g» . After tjbe kii^ h^ h^d hb ye^r^ day^ aaA wa«te, 
<be;la»d ^a? tp» feft .rftftt^rod 10 the lord 0f fli^ fee^ vbo 
id^igbt h^vfebftditbafpre^ i£ be >biMk fiood t?> ibe king for 
tb?. ye^ir, . d%yy imd W9«le>, The* »m^%^ a^i^ i^At k tbe 
cpwity. of <7teiK;<^ler tbe«e Was a c»«toin for the knda 
^ t^mm^s Of^felonfl, af^ tba yean, (ky, ai^ wagije, Ki 
' .f ^Vi^rt to tb? qfi«.t b^ir, t^. ^liOAthey o^it^ to^ d(e«oe»d^ if 
t|« MMi^y bH ncut boi^n veommiitod: tb^ sswein K^t ; 
y^km^ mAMi^. s^tate> ^maKiiQ mm, Me/aiifer 4(;i> ihe 
U^gh t]\^. 9(m. t0.4heptmeh. Tbe custom of Kei^ ma 
also recognised as to the ^^^mat of Ibnda, i»uml)r^diat heirs 
male should divide the inheritance, the same as women : 

» b, 14. ; '' . (b) Ch/l5. V • .^f):Vid*ant3K 
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but th^t wom^a should not divide (a) with men. Aaother 
part of their custom w^^ that a woman after th# dea.th of 
Iter husband should be endowed of a moiety ; and that if 
«h99 (fi^i^mitted fornicatioa iu her widowhooi^ or took ai;^ 
otker t^9baa(|> ^^ s^pnld los^ her dower (&)• 

Sueh are the prerogaUv^ of the crown, which it waa 
thought (^QQveni^nt at that ti^ie to ascertein and setde by a 
fdl^^p^n declaration in parliament, tt is probable^ there 
were vxpfy ol^ief qlaimiii wUch were either not genecally 
admitted^ or top, weU know4t to need any declaration of 
^em at present. 

. There, a^Q t^iro, other statotes of the same parliament: 
on^ intitled^ J^g^^fadmii hapuzgium etjidelitatem; the 
othei;, jp^i f^rr^ T^piplariomm^ by which.. the lauds and 
poa9e93ion9 gf tihe knjghts. Templars, whose order was then 
di9#<4ve4y wer^ tjnui3ferred to the knights of St John of 

Tl^^Modusfaciendi hpmagium.^pfididitatemf l7 Ed. IL 
8t. 2. prescribes the method of doing homage of bom^gB 
0^4 fesJty, much in the way that haabeeu be- *"^ ^^^J* 
fpE^ ^te4 ot^t of Brai;ton (c). It directs, that when a fre&r 
ii^an didbpiiiage to tbe lord of whom he held hUchief mev 
tuagej h? sh,quld hold hi^ hai^dn togetlier between the hands 
o.f hia lord, afid S9y thus : ^' I become your m^n from thif 
'^ day forth lor life, fof n^embei , and for worldly honour, and 
*' wm OMfe you {aith.fof the^ lands that I hold of you, say- 
'' iu^ the faith Uiat I owe unto our lord the king/' If ha 
djd homage to ajiy other than his chief lord, he was to add^ 
'' and to poune other Icffdsv' When he did fealty, he was 
to hold his right hand upon a bpok^ 9nd say, *^ Hearyou^ 
** my lord R. that I P. shall be to you bqth faithful and 
" t^-ne, a«^d will OMf«. W* fidel^^ u^^o you fpr the land that 


(a) This agrees with the conimon law-maxfin delivered by Olanville; 
JUii/tVr iMM^MMCMQi meutiyllbfiwrim c^im hmsdittU, Tkl. ant. vol. L 1 1^* 
W<?^1^ (c)yid.wit.T<a.Lm. 


3W EDWARD 11. . CHAP. xu. 

'' I hold of yoo, and lawfully shall do such customs and 
** services as my duty is to you, at the terms assigned. 
'^ So help me God and all his saints \" When a villein did 
fealty to his lord, he was to hold his right hand over the 
book, and say, " Hear you, my lord A. that I JB. from this 
'< day forth unto yoU shall be true and faithful, and shall 
'* owe yoii fealty for the land that I hold of you in villenage, 
" and shall bejustified by yoi^ in body and goods. So help 
'' me God and his holy saints P* It is probable, the above 
regulation was not a parliamentary act, any more than that 
in the 18 th year of the king, called the statute for view of 
frankpledge, which contains, those articles of enquiry that 
were within the cognizance of that jurisdiction, as the ctf- 
pittda itinefis did those within the cognizance of the eyre. 
The other statutes of this king relate to the Despencers and 
Gavesttm, One is for revoking an establishment o*f the 
household that had been made in the 1 1 th year of this king ; 
another is the statute of estreats,^ 16 Ed. II. relating to the 
ofd«ing of those matters in the exchequer. 

Thus have we gone through the statutes that are by uni* 
veirsal consent ascribed to the reign of Edward II. At the 
end of diese .are thrown together in the statute-book some 
acts, the dates of which are not exactly agreed upon by 
lawyers, except that they were made dther in the r«gn of 
Hienry III. Edward I. or Edward II. for which reason 
Statuta we€rH i^^J^ ^^^ classed under the denomination of 
ttfHporis. Statuta incerti temporis. As some of these 

must have had a very important effect at the time they were 
made, it will be proper to notice them, that such conse* 
quences as after followed from ihem may be ascribed to 
their true causes. 

Atpong these statutes is the ^statute of Ragman dejmtiii- 
ariis assignatis, by which particular justices were assigned 
to hear and determine in ca^eai of outrage, trespass, barratry, 
and the Uke« This commission was"^ probably the same as 
was called Traiibaston[; and if so this statute properly be- 
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" longs to the time of Edward I (a). There is smother sta- 
tute upon the subject of administering justice in the coun- 
try, intitled, Statutum de Justitiariis assignatis; which 
. seems, from the recital at the opening of it, to hiave been 
passed very soon after die 13 Ed. I. as it was made in aid 
of the provfsion for taking inquests in the country by jus- 
tices of nisi prius. This act states, that Ae justices of bqth 
benches, a^d the justices itinerant, had not time to come 
into the country at &e seasons appointed by that act; and 
therefore the king, willing that justice should be administar- 
ed with all jdispatch, ordained eight justices to take assises, 
juries, and certificates, through the whole kingdom ; for' 
which purpose it was divided into four circuits. Two of 
thesejusticeswereto go into YorJcshirCj Northumberland, 
Westmorland^ Cumberland^ Lancashire, Nottinghamshire, 
and Derbyshire ; two into the counties of Lincoln, Leicester, 
Warteick; Stt^ord, Salop, Nottit^ham, Rutland, Glou- 
cester, Hereford,and Worcester; two'mto Cornwall, Devon, 
Somerset, Dorset, Wilis, Southampton, Oxford, Berks, 
Sussex, and Surrey ; two into Kent, Essex, Hertford, Nor- 
folk, Suffolk, Cambridge, Huntingdon, Bedford, and 
Bucks (6). Assises, juries, and recognitions of the county 
of Middlesex were to be taken before the justices of the 
court where the issue depended. These eight justices 
were specialty to attend to taking assies and certificates 
assidui per totum annum, without any regard to the times 
prescribed in the before-mentioned statute, in any part of 
the county that seemed to them most convenient and 
proper ; an^d no write of assise, juries, or recognitions, 
were to be granted before any other justices, niside speciali 
grata regis (c). It does not appear how long this esta- 
blishment of juistices continued/ 

{a) Vid. ant. 277. 
{h) Vid. ant. vol. 1. 65. for the distributioQ of the counties at the first 
iHPpointfflcnt of circuits;. 

(«) Vid. ant vol. 1. 12S. and ant. 286. 
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Aopdfder stfU^ pont^im t^ Q?.di8 tp 1^^ takfo io the 
eyre ^y the sheriifylu^ l^aUiffs, the fo^f huuch;edQjr8^ ^u4 
^ twelve jurQ]^f|y fxuich in tbisiiway ijQ^^ich they had been 
f^ti^ l^y ^r^clp^(<^). . Q^e of thea^ ^tat^tea is intitled, 
•P^ WS^ os^V^ ^ dueUi^ tbouigh. it h^ rather tlie ap- 
I]^rsM¥^ of s^ i)ot(^ penned by ao^^e Wyer, than a legi^lar 
t^Yf^ act. U ^y$i that bt^ttail^ or. the gre^t 9^3i9e> should 
xu^ lie betwfeo i^el^at^^na till they lii^d fi^s^ed ibe third de- 
^ gre^y w];v^a^ver they cl|»iine,d by the s^q^e de^cept > biit bat- 
ts^lm^beJQil^^ !H^Wie»l9tbroJ(|^^ 
s^d.tbe other ^W)?^^ by de^^yii^&X ]^^^^^U in^ht.be Joiii- 
e^ij^ but there to^A be |p gres^t assi^c^ where a qjian wa% 
if^e9#qd, acid J^:^oi|ijl^4 \^ wa^^Rty a, ch^rtei; which he 
h^^ 9I bis ^s^ffoi^; forljhe vQuphee, if^^\ depy the charter 
^r <^t|W <rfMifv^eei»a^^, an^ iq s^eljL c^c no g»e^t asaiae 
waipj[d Ue^ Qa the othie^r band, js^ gi^at fi9)H;ie w'^uld h^ 
b.i^ i?i»t battf#, where a 1^^ 9pld land ^.^otb^r, aiM} 
th^ other 9old it t;o ^i^tber^ ^d >f^,jjb g^ye the chstrt^ 
by i(irh\ch be WI19 ii|^fied« After tUa the be^r of the first 
feo%r c^imf s^nd impleaded his^ by y^xyt^ of right : here he 
coi^ld Qot defend his $eUia j^er corpus q( bh fre^ ma^^ 
bi^t mn^ PH^ hifQfelf^ says the st^tute^ nffQu Go4 and tk^ 
gr^t^^, {io^eyery neither tbe battail qpr ^reat aasia^ 
wov^ lie^ wherie. t^ demajpda^t claimed to hold i^ fsmkf 
W«Wgfti^f<9. W^Sge^P^ iu g^vflkiiwi; uoi: woi44 they 
lie i^e^f; ]^ demised oply ^ t^^U thin^, as an acre^^ 
<¥C ¥^ftf JiW^.in aft^b. c^es tbej naight, by awa^d of the 
j^^tig^e^ Iff^t, themfib^lves \ff. conjs,fnf on a jury of twelve free 
n^^j HI U/^i^ Qf tjie g^e^t aj^jiie. 

4 »m^^: ^^^PS^Klfi 9^ hyf i^ io^tled, Statutun^ dc 
Di^^rr^, ei f^^vip de s/^rci^io domni regis* Thia de* 
dares, that a view should ^qt l^e gr^iQtjBd^ in a \s(pt dXt^ 
tustodiipva a writ de consuetiidinibus et servitiis, or in one 

(a) Vid. ^Dt. 3. (fi) Vid^ w. vol, 1, 1S5; 
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de Ojchoca^hne eccUsia, mii^M w}|ere diere were laore 
chitfChes in ope vill of the saiqe saint; nor in a wriit de 
dote assignanddy or nifper obiit (a), ^gflio, the essoin d^ 
servkio regis was not to lie m a wht of 9ovel disseisin, in 
a w«it of dower uniiemkil, uUima>pra$€ntatwm$, not ap^ 
peal de mortem hamims (h), 

' The statufum pro teneiUih^ per legem Jnglia hew^ 
evident marks of an earlier period than this reigA. la 
stating the law of tenant by the oourteayy it saja, that tlw 
second husband should inhecit, contrary to t^ eiitpress d«h 
eknrtionof the statute ds^m^ywhioh altered th^ comUKtfi 
hhn; in dits particular; it was theirefore writt^ bi^foi:^ tb^ 
^cu Again, as it confines Ae courtesy to. estates giyte tis 
^Tutf^lagnrm, aoeofding to Glanville, without indkidins ^ 
infteritanees, as j^neton does, it rnnst have beeti iTf il^A 
before the latter author penned his book. But if this wa«l 
a eitiittttebeforl Bracton^s time, that authori where he exa* 
mines the questfon of the second husband claimixig by the 
courtesy, and mentions SegrOitie's opinioa against it, could 
not be supposed to omit noticing any statute that hacl been 
made so decisive as this is (c)« 

The statptum de catailisfotonum states the law respects 
itig the lands and chattels of fekwas before conviction, m 
fte same manner as Bfactonw ■ Ao^ong the sta^ole; mcerti 
tentporis is one, intitled in English, Artkks agams^ the 
king*s prohibition ; being, in fact, a, tiranslation of the latter 
part of the statute of Circumspect^ ugatis, the substance of 
which, however, is in the former part of that same statute.* 
Anotbei: 19 intitled, ffrohibitioformata de statutaarticulo^ 
rum; being a writ of prohibition directed to the U^bpp. of 
Norwich, or his official, with aview probablyof enferctagthe 

. (a) View W.»».»Qt 9Mow«^ ii^ nv^ obiii a^ coiwnj^ui hw* Vid. ant;, vol. I. 

(4) As t9 4<Uter;aa4;«gM^«^<ifl^ $r4gg^qiip,i^, Ui^ «^as ^ aqcUr^^oti 
of iha cmm^ik Ufvr* Yi^. ^n^.ics). h 40^, n A^ ^< <^« <>^^^-^ Jf^^h ^^^ 
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regulations made bj flie statute of Citcumspecte agQtu, 
which was made on the occasion of some proceedings in 
that bishop's court. 

The remainder of these statutes are, an ordinance for 
bakers; consuetudines et asma deforestdy sive arikvli de 
attachiameiitis forests ; statutum amiorum md tomiamen" 
ta\ composttio ulnarum et perticarum; statutum de Jnr 
daismo ; de di'oisione denariorum ; an ordinance for mea* 
sures ; none of which are of any great moment. Statutum 
de brevi de inquisttivnibus concedendo de terris ad manum 
mortuam ponendis, has,been supposed to belong to the 20 
Ed. I.^ This act directs^ that the writ of inquisition (by 
which was meant the writ of ad quad damfi^m) should not 
b^ granted for amortismg lands^ but that such alienations 
idiould be done only by petition in fuU jparliament. We 
have seen (a^ that this writ was afterwards authorised by 
parliament for this very purpose of aliening in mortm<dn* 
Thus far of the statutes of diis king, and of those incerti 
temporis (b) ; none of which, except that for the appoint- 
ment of sheriffs, and that de^frangentibus prkonam, seem 
to have made any very material alteration in the common 
kw. They were either eollections, and a sort of sumnne^ 
. comprising in one view a-numher of particulars relating to 
one object; and necessary to be plainly understood, as 
the Prarogatvca Regis; or declarations of the law in cer- 

(«) Vid. ant.i)30. 
(&) Besides the statutes already meationed, wbicb are to be found ia 
all the common editions of the statutes, there are about ten more, which 
have been omitted by later compilers/and are only to be seen in the edi- 
tion printed by Toitellf which is the book usually quoted by lord Coke 
under the title of Fetus Magna Ch^ria^ These, like many of thosQ we hare 
just been mentioning, contain declaraiions of the common law» and hare 
the appearance of being the notes of lawyers. They are, except one or 
two, of little importance, as may be judged from the titles of most of them. 
The titles are as follow : ConsuetwUnes Caniia — Capihtla JtineriS'-^De H«- 
magio captetub-^Conira ykeco/nitet et Ckneot-^^^k^lntula EsduBtrio'^un' 
mentum Regis'-^urammi^m Epistxporum^^urmuntum Condtiarkntm J2^ 
. gif — Juramentum Esehoitorum — Juramenium Vkec€mUitn^^'---^wammionem, 
M^forum et Ballivonm-'^e Dhishne Venmmtm/'^De Fimdiikme Fanmt 
— AbjuratiQ et Jurvrnntum Laironum; % 
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tain points that were entertaioed with some hesitation and 
doubt. 

Having noticed the few regulations made by statute 
during this reign, we shall now see what was done by our 
courts. In this branch of oiir subject we shall circum« 
scribe our inquii;ies, as we did in the preceding reign, con- 
fining our observations principally to such parts of the law 
as have not been hitherto sufficiently elucidated ; and to 
such modifications of the old law, as had arisen from the 
operation of the numerous statutes made in the last reign; 
these, from their novelty, being intitled to a mof e parti- 
cular attentiQn. 

Whatever might have been, the doubt, in the timie of 
Bracton (a), about the succession of the half blood, we find 
in this reign the rule of descent was established, con- 
formably ^with what was laid down by Britton in the last 
reign (6), that the half blood should be entirely excluded 
in die succession to bnd. In the fifth year of this king (c), 
the following question was put to the bench by one of the 
counsel: What do you say to the imperial law {d), upon 
which the law of the land is founded, which ordains, that 
the heritage shall go to the most worthy; quod possessio 
fratrisfacit sororem haredem? to which the court assent- 
ed ; and in the s^me place it is stated, in the very terms of 
the law as held at this day, that if the brother dies, and the 
sister enters, the land shall rather escheat to the lord, than 
descend to another sister of the half blood : '^ and this (says 
'< th6 book) is the common law, which ought not to bf 
" changed/' Accordingly, in the case then before the 
court, they dejtermined that the land in question should go 
. to the uncle, and not to the sister of the half blood. This 
liow became the law, as well in lands descended as those 
taken by purchase, respecting which we have seen there 


(c) VlcL ant. vol. L 310. (h) Vid. ant. S46. 

(c)« l&di,lhM$ftU I48t S, P. ibid. 638. id) La ley impieL . 
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was a difference in the time elf firacton (a). Aftfcr fhisf, 
the course of descent referred a claimant no further than to 
the person last seised ; and it became the t-ule, mthoat Siny 
exception, that semnafacit stipitem ; that is, that the seisin 
of the last possessor was to be talen fot presumption of 
his bieing of the blood of the first purchaser, without inves- 
tigating at descent, which, iti many cases, had become to- 
tally obscured by length of tim^. 

It sfefems to hare been va-y ^Sirly taken for ktr, that war- 
ranty ^ith assets would bdr the issue in tail (6), fmt not 
warranty t^ithout assets : thus w^s a meifhbd already pro- 
posed of getting loose from the tie of an enhilL" But, not- 
withstanding tliifs, theriB appearcbnstructii^ iipfonille words 
and peculiar Hmitatiotis of entsnls, which A^fr 
aifteiutail. ^ prevailing rttdtnatioh ^o cxtelrf ttle Statute 
ff^ doyih id the utntoSt; Aniong t^the^s, *e tw^ fis^wing 
may bendentibntedas srtrbng in^ainces'; It Walls detJ^mined, 
that the hehrs, as w^ as the fira^t doil^j >^cfr6 rwrtrtoned 
froih ^Heitetibii^ and thdt ^He tibrd iSi?iSrk^as left out of 
th^ fe^tute by mistake of 1h^ ckrk (b). If tte heir^ Of the 
donee tvere construed to ^e bbuiid by iSke Statute, the/e 
^eerns no rea^oi^ to prevent tbb ctmstractidft Neiug carried 
sfai fhtth(^r, tt) the hdrs of thbse helfs, an(l sb '<m, ih htfi^ 
^iitum. Thus diA tlte judges 'Cbi»|Aetely earrjr itata'^etu- 
lion a (>1att for rending lahdcfd property, for ever after, 
dtlbject to cotltimie in the families to t^icli it itiij^t iia)>- 
p^n to be disponed by p^tsbris living in ^e l^h yeat ^f 
ISdWard I. not Withsumdhrg any ftftute pbsseHscrr mig^lit be 
ever so inclined to part from it. 

tn bfdier to carry iiito complete ^ct ihe IpttActplk of 
tbid famous statute, it was Ibund nece^sar^ ta a^rogafte atM 
dhrpense with many bf the claiih^ to whidh apersdn^ibi^s^ss- 
ed of such ap estate was liable at common law. Such'deehis 


(») Vi<iai\t^ol.ii;aTK 


CHAP. xn. EDWARD' H. Si9 

Jo have been the detertfiination in 5 Ed. II (a), where the 
second wife claimed dower put of an estate in special tail 
to her hu^baiid and his'heJrs by a former wife. In 8up-> 
port of this claim it was contended, that the statute only, 
resthdified the tetiant frotn alienation, but could tiot pre- 
vent the uttachment of a lawful right. To this it was an- 
jiwered, that the tenatit never had a fee in him, nor was any 
mOiTfe than a joint fbcJfFee ; besides, the statute, which re- 
quires ^at the land shdtild dei^cend to the heir specified 
by the deed of gift, or revert to the dOnor, virtually took 
away this claim bf floWer, as a soft of alienation that would 
so far prejudice the issiie. ' Sucli w^S the'tiiaimeY iii which 
the claim was combated by those Who' best l^new the law 
oT thbse^titnes. It may be presump^on, upon ihe founda- 
tion of 'sucfi scanty remnants of olcl laXv as "we possess, 
to liazard any bdier reason than suc^ as is hete given; but 
we cannot lielp obl^ervingi fihiEit, as the laW of dOwe'r stood 
in the times of Bracton, it seems vety doublfiil Whether the 
second wife, in t^is case, wbuldt^e iiitid^ to doiiirer. And 
when we consider the estate 6^ a 'tenant by the cdufttesy 
(a claim that sterns verjr analogod's to that of dower), the 
jdoobts entertainect in Bractbn^s time, ^titt'thel-emoval of 
them l)y die sUtt/^e Sonu, which declared that ihe second 
husband should 'not be tenant by the courtesy, there 
seems 'to arise a certain equitable (:oiistructioii, in ihis 
case, in favour oT the heir, to relieve hiixx from the decbnd 
dower ('&)• 

l*rbbably, sooh aher Fleta Mrrbte, the vif it hi for medon 
in remainder was inventW^; foT \ve 'frrid one in -dife se- 
cond year ot j^dward It (c). so that'there \^ hbwthe cli^ 
tkiction, wherever an estate was'tb be limite)^ btr'er 'to aiilr 
person but the dbhbr, between a remdihder UttA a reoer-' 
wn; abda remairiSer >tras considered ieis a te()htiical term 
of limitation^ altogether requisite in the wbrdlrig of ttedo- 

(a) Maya. 139. (If) Vi4. »at. t^. (c) Mays. 40. 
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nation. - Thus in the eighth year of this king (a) a question 
arose upon a gift of land in remainder to «7. S. in tail, and 
for default of issue to W. N. habendum in tail: it was 
doubted whether this was good without some word import- 
ing a remainder; and it was held sufficient only by a 
strained construction^ namely, that the former giftin re- 
mainder to J. S. was tcf be extended to both. •*- 

The most interesting part of that knowledge which is 
furnished by the reports of this reign, consbts in the pro- 
gress made towards bringing into form the remedies lately 
invented for redressing injuries to land or personal proper- 
ty. Of these we shall now give ,a short account, begin- 
ning with writs of fori^edon. 

Writs of formedon became in this reig^n very common, 
being specific remedies to carry into effect the provisioiis 
of the istatute de donis. These were of three kinds : one 
was a formedon in descendre; another, a formedon in re- 
verter; another, in remainder. The formedon in descen- 
dre was ordained, and the form thereof given by the sta- 
tute, which also speaks of the formedon in reverter (not 
indeed under that name, but by the description of a vvTit 
whereby^ the donor was to recover after failure of heirs) as 
common enough in the chancery; though, as we observed 
before, there is no mention of such a writ, nor probably 
did it exist, in Bracton's time. The form of a formedon 
in reverter differed from that in descendre only as the two 
cases differed. It was, Pracipe, 8fc» quid just}, 8^c. mw- 
fierium de Bloxham cum pertinentiis, quod Robertus de 
Grelley dedit Petro de Grdlty ad totam vitam suam, et 
^uod Thomas filim, et hares prmdicti B.f rater ejusdem 
Johanna, cujus hares ipse est, concessit Isolde de Grelley, 
habendum,po$t mortempradicti Petri, eidem Isolde ethare^ 
dibusdecorpore suo exeuntibus,et quod,postmortempradic- 
torum Petri delsokfprafata Johanna ibleyv^rti debet, per 

(a) Bro. dounk sem. 3S. 
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formamdonationisetconcessionisypradictorumfeiguidpra'' 
dicta Isolde oUit sine harede de corpore sua exeunte^ S^c. (a). 
Tlae formedon inremainder was a writ that had originated 
since the statute, and was founded upon the distinction just 
mentioned, that had lately been made between a revefjsion, 
when to a doiior and when to a third person; which in 
the latter case was now called a remainder (b). The writ, 
therefore, in consequence of this distinction, used in such 
cases' to allege quae rem an ere, instead of q^^s reyeiiti 
debet. So eitrly as the second year of this king, we find 
this writ to be a settled form of demanding land (c). 

Tlie formedon in descendre, as it came in the place of a 
mortauncestor (the only remedy which, before the statute, 
the heir per formam doni had) was in some points consider- 
ed in the light of that writ. It was looked upon as a writ 
of possession ; and, as such, it was held, the demandant must 
make himself l^jeir to the person last seised (d). It was argued, 
that as it would be a good plea for a tenant in mortauncestor 
to say, that the person last seised died seised of nothing but 
a fee tail; so, in this « writ, it would be good to say he 
died seised of a fee simple (e). This writ was held to lie for 
an infant as well as for a person of full age, not only be- 
cause it was a writ of possession, of which any pne might 
avail himaelf, but also^ bec^^se it was expressly ordained by 
a statute,' which xa^kes no exception of persons within 
age (f). The general ple^ ip this and the other formedons 
was, ne dona pas. It was once pleaded in a formedon 
in descendre, that the donor was not so seised as io be 
able to make a gift. To this it was objected, that 
there was no need of enquiring, in this action, about the 
seisin or title of the d^nor; and the tenant had no^ 
thing else to say but ^ dona pas: the. tenant accordii^ly 


(a) M|i7n..473.. {b) Ibid. SU. <c) Ibid. 40.^ {d) Jbid. 390. 
(«) Ibid. 431. ///Ibid. 16.. ^5fc .' . • 
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amended hi$ plea^ and said, he could not make a gift 
sans ceo, that he was seised so as to confer a seisin ; but 
it being still insisted, that the donor's title wa^ not to be 
enquired into, one of the justices directed ne dona pas to 
be entered on the roll («). 

Aformedon in reverter was also considered as a writ of 
possession; and therefore where it .counted of a seisin so far 
back as the time of king Richard, as in a writ of right, it 
was held ill ; and it was said, that it should be limited to 
the time of a writ of aiel or niortauncestor (6). However, 
though a writ of possession, it .was held (hat an infant could 
not bring it, because it lay at common law, and was not 
ordained by statute, as the formedon in descendre was (c). A 
formedon in remainder was considered in the same light as 
the former. A^ objection was made to a writ of forme- 
don in remainder y and the clerks of the chancery were sent 
to, who said, it was the usual form of the chancery to 
make the demandant in such writ heir to the person last 
seised, and to no other; but they could give no reason 
forit(rf)' 

It was not unusual, in a formedon, for the tenant to 
plead, that an ancestor of the demandant aliened with war- 
ranty to such a person from whom the land descended to the 
tenant; and to argue upon this, that it woidd be absurd 
for the demandant to claim udder the entail as against the 
-tenant, when he was bound by the warranty of his ancestor 
to defend the tenant in possession of that very land against 
all the world. To this plea it was common for the de- 
mandant to admit the deed of his ancestor, but to say, that 
assets did not come to him by descent from his ancestor, 
therefore that he ought not to be bound by it ; and if, upon 
trial of this issue whether he had any value by descent from 


(a) Mayn. JOS. {b) Ibid. 37, 3d. Vid. ant. 134, 185. 

(c) Maym 389, Yid. ant. 166. (<2) Ibid* 695. 
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his ancestor, it was found that he had, the warranty was 
held a bar to the action, and otherwise not (a). That a war- 
ranty should bar the heir from claiming against his an- 
cestor's deed, is perfectly conformable with the old law ; 
and as the statute de donis had only declared that a fine 
should not bar, but seems to have left an estate tail open to 
the effects of a warranty, it was nothing more than a na- 
tural concluaon of law, that an estate tail, even after the 
statute, might be barred by a warranty ; but the singularity 
is, that this warranty was restricted so as to lose its effect, 
if not accompanied with assets by descent. 

We have before seen, that the heir of the warrantor at 
common law, was not bound ad excambium, but only in 
proportion to the lands descended to him from the war- 
rantor; he was, nevertheless, bound to warranty and, of 
course, was barred from claiming the estate, although he had 
no lands or assets, as they were- now called, by descent (jb). 
No.statute, that has come down to us, was made expressly 
to change the law in this point. There seems no other 
way of accounting for this novelty, but by supposing that 
die judges thought themselves justified by the spirit of the 
statute de donis, to adopt the principle and regulation 
of the.'statute of Gloucester concerning alienations of 
tenants by the courtesy. This statute, proceeding as we 
have before surmised upon the common-law notion just \ 
mentioned (c), had declared that a warranty of the father 
should not bar tlie heir without an inheritance descending 
ex parte patris. 
That they had ap eye to the statute of Gloucester in 
i their reasoning respecting entails and warranty, seems pro- 

! bable from the following case: A tenant per la ley had 

I aliened with warranty, and his heir brought a formedon. 

I To this a warranty, was pleaded. In reply, the statute 


(a) Mayn. 45. 564. 641. {}) Vid. ant. vo). I. 447. (c) Via. Ant. 146. 
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was set forth ; and it was alleged there was nothing by 
descent, therefore the warranty was of no force. To 
this it was objected^ that he could not avail himself of that 
statute, because it was confined to the writs mentioned 
therein ; namely, to writs of mortauncestor, ael^ cosinage, 
and besael. But it was answered, ^hat in like manner as 
another chapter of that statute, which gives the writ of 
entry in casu proviso, was construed to extend to aliena- 
tions by tenant for life and per legem, though the statute 
only mentions tenants in dower ; so on this chapter might 
any writ be maintained that was grounded on the aliena- 
don of the husband: and it was accordingly adjudged, 
that the writs named in the statute were only for examples, 
an& that a writ of formedon, or right, would be eqtikUy 
good (a). Thus, if a formedon in descet^dre, which waa 
specially assigned by statute for the issue in tail, was aRow- 
ed as a remedy in a case within the statute of Gloucester,, 
there seemed to be an affinity acknowledged between those 
two parliamentary provisions. 

Indeed, when it is considered, that the statute of 
Gloucester was made in protection of the heir agsdnst the 
alienation of the ancestor, in case of a gift in maritagiumy 
and of a tenant by the courtesy ; that gifts in maritagium 
are one of the estates mentioned in the statute de donis, 
which statute was made expressly in favour of heirs; and 
that there is a special provision therein to protect the heir 
from being incumbered with the courtesy of a second hus- 
band ; these two acts must be considered in the light of 
statutes in pari materie; and to be accordingly intitled to 
such reciprocal assistance as can be mutually communicated 
from one to the other, by construction. Whatever might 
be the ground upon which the courts proceeded, we find 
it decided so early as the second year of this king,'tiiat 
warranty with assets would bar the heir in tail, but not 

(a) Mayn. 334, 325. 
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warranty without assets 9 and it is very explicitly declared 
in the next reign, as will be shewn hereafter, that this 
piece of law was by equity of the statute of Gloucester. 

We are now enabled to see the nature and tendency of 
some other writs, which have hitherto been mentioned 
only generally. 

There were at common law two writs for the recovery 
of the right of wardship ; that called De communi custodid, 
and that De transgressione, for ejectment of ward ; neither 
of which are discoursed of by any author of the preceding 
ages; but all the knowledge we have of them is derived 
from two statutes, which make some regulation for their 
conduct and process (a). One of those statutes other real 
ordained likewise the writ of ravishment of ward, ^"^*- 
wliich did not lie at common law. All these three writs were 
lAiUse during this reign; and we are enabled, from some 
few .de<^isions, to collect their distinct office. It seems 
the mrit ofwardw^s, in its nature, a writ of right, and was 
brought for the mere right, before any seisin of ward had 
been attained (6) : in this action the defendant niight pray 
in fod, s^d vouch to warranty, as in other real suits, but the 
process was that of distress (c). The writ of ejectment of 
ti^rd lay wh.^re a seisin ^ad been obtained, and the. plain- 
tiff .had been ousted thereof; and, like the former, it lay 
bo|h for thel^nd and the body of the ward {d). The writ 
of ravishment of war d^ which was given by the 2 Westmin- 
ster, c. 35. if) was only to recover the body; and this, like 
die former, only lay where there had been a seisin, and the 
plaintiff was deprived of his ward : it was held, however, 
JdaaiX the defendant should not be permitted to traverse the 
seisin, but must plead the general issue of ne ravist point (f). 
This was an action of trespass as Well as the former, and 


.((l) Vid. ant. 807, &c, {I) Mayn. 3/8. (c) Ibid. 819. 

((0 IWd. S76. («) Vid. ant. 207. (fj Mayn. 378. . 
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therefore it wis thought th^t the ^rit should be laid vi et 
armis; and though it was said that it was a special writ, which 
by the form in die statute was only contra pacem^ and ac- 
cordingly one laid vi et armis had been once held ill, yet, 
upon reconsideration, it was determined to be good (a). 

The writ of cessavit per biennium given by 2 Westm. c. 
21 . (&) was a very common remedy; being usually recurred 
to where there was a failure of distress. The pleading 
in this action was ordered in conformity with that for which 
itw^as in some cases a substitute (c). Thus, though a seisin 
of the services in question was alleged, it was not sufficient 
for the tenant to say we unque seisi of the service, no more 
than in an avowry, but he was to answer to the tenure, or 
it would be taken for granted (d) ; so that the general plea 
was, nom ne tenons rien delui (e). It was allowed, that the 
defendant might allege, by way of protestation, that the 
services were less than what were demanded ; and for an- 
swer say, that there was sufficient distress upon the land (f), 
A cessavit being in the nature of a writ of right would not 
in general lie against a termor fof life ; and yet it was al- 
lowed, in such case, when the reversioner was plaintiff in 
the action (g). Consistent with the principle on which a 
view used to be denied at common law, it was denied in 
this- action, because the cesser was the defendant's own 
act (A) : though the aid of a parcener was refused (j), that 
of a reversioner was allowed (A). 

There are several writs of contra formam feoffwmenti 
groundejd upon the statute of Marlbridge> c. 9 if)* The 
common plea in these was, ne unque seisi, before the time 
of limitation prescribed by that statute (m). There appears 


(a) Mayn. 268. 191. {b) Vid, ant. 801. . (e) Mayn. 361. 

(d) Ibid. 195. ^CO. (e) Ibid. 61. (fj Ibid. 5M. (g) Ibid. 643. 
(h) Ibid. 38. 61. 195. Vid. ant. vol. I. 434. (0 Ibid. 38. * (k) Ibid. 
245. (Z) vid. ant. 65. (m) Mayn. 51,52. 
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a writ of a simUar design with the former^which we have 
not met with in any of the preceding reigns^ called a 
monstravit, but in after-times more frequently termed 
mon$traverunt» This writ was at common law^ and was 
contrived for tenants in ancient demesne, who had been 
burdened with more services than were originally due in 
that tenure. The litigation of these points generally pro- 
duced an issue, which was to be determined by Doomsday- 
book in the exchequer ; that being the evidence by which 
ancient demesne was to be proved (a). The first process 
in this writ was a prohibition (Jb\ and then an attachment. 
There appear some few other new actions, grounded ei- 
ther upon the statutes of the two last reigns, or the common 
law. Of the former kind are the. writ de contributione, on 
the statute of Marlbridge, c. 9. to compel coparceners to 
be aiding to the eldest in performing the services ; on the 
statute of Gloucester, c- 7- the wtit^n casu proviso ; a writ 
of entry, founded on 2 Westm. c. 3. for the heir of the 
reversioner, after a recovery against his ancestor by de- 
fault ; a writ contra formam collationis, on stat. 2 West, 
c. 41 (c). Of the latter kind are the following : the writ 
of secta ad molendinum, for recovering a suit to a mill, 
where a lord's tenants had been time out of mind bound to 
grind their corn at his mill, and any had withdrawn or 
ceased in making such suit ; a writ of quid juris clamai, 
for a conusee in a fine levied by a reversioner to procure 
the attornment of the tenant for life ; the writ of office 
called diem clausit extremuniy grouoded on the statute of 
Marlbridge, c. 16. Where ^ person died seised of land 
holden iricapite, this writ issued to seize the land into the 
king'shands(cO. The proceeding by ^cir^yams had become 
very common, owing to the sanction that had been given 
to it by a statute in the last reign (e). The most usual in 

(a) Mayn. 280 455. (h) Ib'xd.^^Q. (c) Ibid. 101. 67. 91. 515. 

Vii ant. 65. 147. I9l. 156. (d) Mayn. 81. 86. 304. (e) 9 Weitm. 
€.45. Vid.ant.189. 
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stances in whidi we find it, were to get execution of re- 
cognizances and of fines. 

Writs of con- The wrif of conspiracy y which had been 
•piracy. framed by the king's direction in the last reigii 

{a\ was put in'^ractice as a mode of redress for parties who 
were injured byxertain combinations and confederacies. 
One of the objects pointed outby the statute of Edward I, 
was evil procurers of dozeins. Under that idea this writ 
was sometimes prosecuted ^gainst indictors; and though in 
support of such writs it was argued, that a procurer of in- 
dictments had only to get himself impannelled on the jury, 
and then he would escape the imputation of unlawful confe^ 
deracy, yet it ^2i3 more than once held that it would not lie 
against indictors {b). It was eiideavoured to extend this 
writ. A writ of conspiracy was brought against several 
for suing a false statute merchant, in order to encumber 
the land of the plaintiff. It was objected to this writ, that 
it was not within the statute of conspiracy ; but there does 
' not appear in the report any opinfon of the court upon it (c). 
Again, this writ was brought against one person upon the 
following case : The defendant had brought a writ of entry 
against the plaintiff, which was adjourned during a certain 
time, upon agreement between the parties : the demandant 
: in that writ returned to the court, without coniihunicating 
to the tenant his design of going on with the suit, and, by 
surprize, recovered by default ; upon which the tenant in 
the writ of entry brought this action of conspiracy against 
the demandant for redress. But it was held by the court, , 
that this being transacted under the forms of law, could 
not be called ^ false alliancCy confederacy, and collusion ; 
therefore that the writ would not lie, but the party must 
seel redress by demanding the land back again m a writ 
of right {d). It was held, that a writ of conspiracy would 

(«) Vid. ant. 239. (h) Mayn. 401. 547. (c) Ibid. 81 . 

(<0 Ibid. 173. 
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not lie against women^ though no reason ^ given for so 
singular an opinion (a). The count upon the writ used 
to conclude, ad grave'damnum ipsiu^ W. et centraformam 
ordinationisy 8^c* unde dicit quid deterioratus est, et daror 

nam habet ad valentiam , et inde producit sectam^ Sfc. 

(&). Where a writ was brought by a baron and feme, and 
the damages were laid ad damnum ipsofum, it was held ill 
(c). In such a writ against conspirators for procuring an 
indictment, it must be alleged that the plaintiff was ao 
quitted, otherwise it would be ill (d) : it was held, that all 
writs of conspiracy should be laid against the statute. 

A similar writ to the foregoing was the writ of deceit, 
of which we find no mention till this reign, though it was 
founded on the common law. This was to redrefss a per- 
son in damages for any injury he ha<f sustained by reason of 
collusive, op|>ressive, or deceitful proceedings in judicial 
matters. It was brought for levying a fine falsely, and 
jBuggesting a false title ; for suing a momtravit, where the* 
plaintiff was not in ancient demesne ; against the demand* 
ant in an action, and the sheriff for not summoning the 
tenant, so that he lost his land by default ; against one for 
suing falsely in a writ of waste, and not properly summon* 
ing him, so that he lost his land (e). 

We shs^l now view the improvement made Action o£ 
in the more common personal actions then in ^«^^' 
use. We have seen, that the action of debt^ in the reign 
of Henry II. was the remedy for recovering money, or a 
chattel Cf), and that in the r&ga of Edward I. (g) this ac- 
tion began to split into two ; so that a writ of debet was 
appropriated principally to cases where money was to be 
recovered, land a wTit of detimt for recovery of chattels. 


(a) Mayn. 509. (h) Vid. Ma3rii. 401.. a record in conspiracy doim 
to the award of the venire, (c) Mayn. 347. {d) Ibid. 509. (e) Ibid« 
104. 214. 545. 587. 681. ffj Vid, ant. vol. I. 158. {g) Vid. 
ant. 261. ' ♦ 
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This distinction was still attended to ; but the close affi- 
nity between these two modes of demanding was such, 
that they were sometimes included in the same writ. Thus 
we find an action quod reddat 20l, argenti quas ei de- 
bet, et dimidium sAcoi lan^ quod ei iffjuste dkti- 
NET (^r). However, debt and detinue must he considered 
as two actions, and the specific ^ifierences shall therefore 
be treated of separately. 

It seems that a writ of debt was usually grounded upon 
a deed^ or obligation to pay money (which was a writing 
sealed) ; though it was sometimes upon a mere bargain of 
buying and selling : but so exact were they in their trans- 
actions at this time, that a deed was sometimes made for 
the price of a thing sold. In such a case the plaintiff would 
state his demand of so much money as the price of the 
thing sold, and then produce a deed testifying the transac- 
tion, and the debt (6). If the action was grounded wholly 
upon a deed of obligation, «the plaintiff stated that the de- 
fendant granted himself to owe so much money, and then 
he shewed the deed testifying it : if it was a transaction 
without writing, then, after stating the demand, he would 
offer to produce his secta, or suit, to prove it It was not 
uncommon to have a writ containing two demands ; one 
grounded upon a deed, the other not; in which case the 
plaintiff, in counting, would produce the deed to prove 
one, and his secta to prove the other (c). 

A deed made at Berwick was offered as evidence in an 
action of debt, but Was objected to as not legal proof, be- 
cause the place where it was niade was out^f the jurisdic- 
tion and process of the court (d). This objection was held 
good, and it was said to be the same of Chester and Durham, 
and i fortiori of Ireland and other places beyond sea (e). It 
was held, that a defendant should not be admitted to wage 
his law against a specialty, for so a deed was now sometimes 

(a) 7 Ed. II. Mayi>. J^l . (») Mayn. 875. (e) Ibid. 78. 188. 

) (4 Ibid. 24. (0 Ibid. 613. . 
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called ; and though it was endeavoured to bring a sealed {a) 
tally within the same reason^ it was over-ruled ; yet at the 
same time it was admitted^ that in accompt against a 
bailiff or overseer, he would riot be allowed to wage his 
lavy against a sealed tally (6). ^ The reason of the differ- 
ence is not stated in the report, nor does it seem easy to 
account for it. The proper general plea against a deed 
was, nient le fait^ that it was not the defendant's deed. 
So strictly was this form adhered to, that where it was 
pleaded by an abbot, nest pas lour commune seale, that it 
was not the common seal of the convent, he was driven 
to say, ntent lefait (c). A common^ plea to a deed was 
delns age, not of age, when made {d). In an action of 
debt brought upon an oblation to pay so much money, 
if a book was not returtied by such a day, it was pleaded 
that the book was deposited at such a place, and the 
plaintiff took it ante diem ; to which it was replied, he did 
not take it (e). 

Respecting joint and several actions ; a husband brought 
an action of debt in his own name only, upon an obligation 
made to hi« wife while sole, and it was held good; because 
if she had been joined, Me would have recovered the money, 
and so have had a property which she ought not by law to 
possess, while undercoverture (f). It waslaid downas a rule < 
long settled, that executors, when plaintiffs^ should all be 
named in the writ; bgt when a writ was brought against 
executors, none need be named but those who had admi- 
nistered (g) . The way of demanding against executors was 
somewhat different from that against the original debtor; 
it was, qua pradictus Thomas ef debuit, etpred. execu^ 
tores injusti detinent {h). The general plea of executors 
was, pleinment administre ; to which the replication wasi, 


(a) Vid. ant. 253. 

{h) Mayn. 178. 

(c) Ibid. 589. 

(a) Ibid. 

369. (e) Ibid. 379. 

r/;lWd. 93. 

te) Ibid. 503. 

{h) Ibid. 

490. 

s. 
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tmt% de hiemle mort (a). : that of an faeir^ when sued on an 
obligation in ivbich his ancestor had bound his hen*, was, 
riens per descent ; to which the replication was, assezjour 
de brief purchase ; to which it was rejoined, navoit rien 
kjqur du brief purchase (i). 

If there was no writing to prove the demand, the plain- 
tiff was to produce his secta, according to the old law ; 
though it seems there was not now so much reliance upoa 
Afi secta as fofmerly. In the 7th of Edward II. it was de- 
manded by the counsel for the defendant, that the secta 
should be examined, as was the method, we have seen, in 
former reigns (c) ; but the counsel for the plaintiff objected 
to k, that this court (meaning the common pleas) never 
suffered a secta to be examined : however^ he said he was 
ready to aver the debt, that is^ tO'prove it by the verdict of 
a jury ; for such was an averment : and upon one of the 
justices shewing some doubt about examining the secta, 
the averment was received, the defendant pleaded rienshur 
1>BUST, nil debet y and it went to the country for trial (df). 
* The suit, however, still continued to be brought, though 
iheir examination might be disused, in tl^e 14 Edward II. 
die plaintiff being asked what he had to shew for his debt, 
«aid, a good suit ; upon which the counsel for the defendant 
prayed: they might come to the bar, which they did; and 
then he tendered his averment i^erieif^, ^c that he owed 
notfaing^e). The wager of law continued. as a proof not 
-cmly upon the issue of nil debet^ but on some collateral 
-points. An action of debt was brought upon a specialty, 
and it was pleaded, that the obligation was to be void^pon 
die defendant levying a fine after reasonable request, 
and no request was made. To this it was replied, that re- 
quest was made at such a time and place ; to which it wai^ 


(a) Mayn. 354. (b) Ibid. 585. (c) Vid. ant. tot. L 377. 

(rf)Mayii.«42. (#) Ibid. 420. 
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rejoined, that he made no such requests, which he was 
ready to prove parnotref ley, by wager of law (a). 

We find actions of debt were brought upon three 
statutes made in the last reign ; one upon 2 West, c 
11. (b) against a keeper of a gaol for letting an account- 
ant go at large (c) ; another on the statute merchant for 
letting a debtor by recognisance go at4arge (d); an- 
other on 2 Westm. c- 19- (e) which directs, that the ordi- 
nary should be bound to answer the debts of the de- 
ceased, as the executors should have done. Hiere was 
an action against the executors grounded upon this sta- 
tute, which after some debate was held good : the plea 
in such actions was, non devindrent en mains Pordi- 
naryCf); 

Thus far of the action of debt : tliat of detinue next 
claims our notice. This might be brought, as was before 
said, for any chattel that was in the hands of the defendant, 
and belonged to the plaintiff.: but as, in the former writ, 
it was necessary in counting to shew how the money was 
owing, so in this it was required to shew in what manner 
the thing in question came out of the possession of the 
plaintiff, and into that of the defendant. This was gene- 
rally stated to b^ by a delivery by the hands of the plaiofifT, 
or 'uf some other by his authority, or through whom he 
claimed, or upon some of the terms mentioned at large by 
Glanville (g), as a loan, deposit, or the like. As this was 
the material part of the enquiry, it had become a rule of 
pleading, that the defendant should not be admitted to 
deny, or traverse, as they called it, the detinue, but should 
answer to the delivery^ or bailment, that the court might 
be informed, whether the thing came to the defendant's 
hands by the bailment of the plaintiff himself, or by the 

f 

(a) Mayn. 433, 43^.' (l) Yid. nut 179. (c) Mayn. 341. 

(d) Ibid, 138. Vid. ant. 158. (e) Vid. ant. 167. ffj Mayn. 490. 
(^) Yid. ant. vol. 1. 159. 
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hands of some other (a)^ There was a particular reason why 
the plabtilBf should state whether the bailment was by his 
own handsy or by those of another; because in the latter 
case it was not sufficient to bring a secta, hut he must 
ground his action Upon a specialty^ otherwise the defend- 
ant need not answer it (b). Thus, then, the plea in this 
action w^s^ ne bailla pas, €)f navoit pas de son bailie (c). 
In this action as wdl as in others, they went sometimes 
into a length of pleading which put the inquiry upon an- 
other matter ; as where it was pleaded that the plaintiff 
accepted ten acres of land in satisfaction of the^ goods de- 
manded, and the plaintiff replied, that he was not enfeoffed 
in satisfaction of the goods now demanded (d). 
Detinue^ ra- There are two instances, where this action, 
tumabili park, or at least that of debt, was brought, which 
deserve particular notice, In the first year of this king, a 
writ, in the detinet, was brought by a son against his fa- 
ther's executors for ten marks of the property of the 'de- 
ceased, who died worth thirty ; alleging, that, because pur 
usage depais, by the custom of the country , the third part 
ought to go to the deceased, a third to his widow, and a 
third to his children unmarried, therefore he, as son, de- 
manded his third. To this.it was pleaded, that he had 
been advanced by a lease of lands from his father of such 
value, and therefore the action would not lie. The plain- 
tiff admitted this in his replication, but said the land was 
worth only so much, and therefore .he ought to maintain 
his action ; however, it was decided against him, as this 
action was grounded wholly upon usage and want of ad- 
vance^ment: so that this writ, notwithstanding what was 
argued, as to the declaration af Magna Charta (e), which 
was contended to be general and absolute, was held by 
the court to be founded on the particular custom qf a cer- 

(a) Mayn. 545. (b) Ibid. 39. (c) Ibid. ^8. (d) Ibid. 198. 
{«) Viz. ch. 18. Vid. ant. vol. I. 243, 244. 
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tain pluce (a). Agaii ; we find, in the 17tfa year of thb 
ktngy a writ of detinue of chattels was brought by an in- 
fant against his father's executors, reciting, that per con^ 
suetudinem regni, the mother was to have a third, the 
children a third, and -the executors another third, 8cc. To 
diis the defendant pleaded pleinment adminisire.- One of 
the justices took up the matter, and expressed a doubt 
whether the action would lie ; for, says he, the writ is 
founded on a custom, but w« know no such custom, and 
the law is otherwise ; and when it was urged that the ci^ 
torn was good> as appeared by Magna Charta in these 
^vords, salvis uxori et pueris suis rationabilibus partibus 
suisy he replied, that the Great Charter only saved to the 
children their own goods, which might happen to ^ome 
into the hands of the father ; but neither the Great Char- 
ter nor the c6mmon law restrained the father's power over 
his own effects, to give or devise them as he pleased.. It 
was added by another, that he had often seen such writs^ 
but never knew one of- them maintained; so the plaintiff 
was nonsuit (6). This was the opinion in the reign of Ed* 
ward II. respecting the power of bequeathing, where a 
wife and children were left by the testator. . These two 
cases may be construed as a plear cQiifirination of the law, 
as laid down by Glanville. The latter, which applies to 
the general law of die kingdom, certainly supports that 
author's declaration, qiihd ultirna voluntas esset libera. 
The former may be thought to explain the other passage 
m GlanviUe, which qualifies, if not contradicts, that gene- 
ral rule^ and may, perhaps, serve to shew that Glanville 
should there be understood to speak of certain local cus- 
toms ; which interpretation, however, does iiot seem war- 
ranted by the present state of that author's text (c). 

The most common subjects of actions of detinue were 
deeds and charters. This was owing to the mode, then in 

(«) Mayo. 9. (b) Ibid. 53^. (c) Vid. ant. vol. I. Ill, 119. 
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fashion^ of assuring land. It was a common practice^ 
when land was let for years, or other estate less llian the 
inheritance, to make a charter of feoffment, and bail it to 
a third person, as a sort of twistee, who was to return it if 
the termor enjoyed his term without molestation; and 
upon any molestation the feofiinent wasto be absolute. 
Another way was, to make mutual obligations for per- 
formance of covenants, and deposit them in the hands of 
some third person, with a power, if one of the parties 
broke his part of the covenant, to deliver his obligation to 
the other who had suffered by the breach (a). These 
deeds, if the purpose of them had been served, or they be- 
came forfeited, used to be demanded in actions of detiuue^ 
in which the merits of the detainer were discussed. 

The actions of covenant that occur in this reign are 
either for land, or some profit or casualty issuing out^.of, 
or appertaining to, land. It was laid down, that this 
action was iippropriated for the recovery of a fee simple 
or term, and that even a fee-tail had been recovered m an 
action of covenant (A); this;- however, must have been 
before the statute. It used to be brought for not doing 
homage and service ; not acquitting the lessor against.de- 
mahds which ought to have been -provided for by the 
lessee ; against the lessor for ousting the lessee ; and the 
like. It seems to have been always founded upon some 
deed containing covenants. 

The writ of amluity was frequently recurred to. This 
action was very common between ecclesiastics. The heada 
of religious houses would grant to clerks annuities, to Con- 
tinue till they presented them to some of those benefices 
with which they Were plentifully endowed. Again, when 
they performed their promise by presenting, it was not un- 
common^ if the living was greater than the annuity, or 
than they nieant to bestow, to stipulate with the clerk for 

(a)Mayii.\513»554.b. (ft) Ibid. 603.. 


/3i grant of so mucU mpoey.anuually, tc^ ?educf it to, tlie 
S^^ tb^y tkM,ight pmpoi tioned to bisi m^riil; {(/(i In the 
)9l^r a^ of annuities it i^ivas no uDco^at^qn fj^a to all^g^^ 
thiU iW subjeat matter was of a spi];iitiial ^£^tu^e^ apd t^ere- 
Iqi^ »9t proper tg be discussed inforq ^QtUqri; Uut ^his 
p)9» WW always ovewulcd (i). 

The pl^Qp^r w^iy of counting J^pou 9 vrit of ai^nuity^ 
if ^h^r^.w^s no deed^ was, after stating the title and |jant^ 
tQ $lUf g^ a seisin by the bands of t^ie defendant ; qr, if it 
was so old, by tB^ hands of his predecessor, or ^icestqr, 
accor^9g X9 ^f( grant; and aUo by the haiids of the plaiK): 
tiif ^ andf if the cas^ was so, by the l^imdsi of his ancestov, 
or predecessor, likewise. The plea to this was, nmU $eisi {c)f 
md the replication, seisi per le mams le ^nor, Sfc. i^iich | 
tim^ imtfit lejour le brieve purchase (d); the title aa4 ^^^ 
m$m CQqpled together, b^ing th^ ground of s^ptiop. If a)i 
annuity bad been granted before time of meoiory^ it was 
held diat a deed was not necessary, b^t t|iai it w^ g^q^ bgr 
pcesciiptionXe). AppMities were som^titpes granted w^tl^ a 
clause of distress. It had been endeavoured to make such 
eircurostaQce a plea iu bar 9f an actiop qf a^a^ityi allegr 
ing that the plaintiff had s^lotbe|^ remedy ; but this p\^ 
was always Qver-ri^erf (/)• Yfhen a wfit of apppity ^^ 
brought against ^ parson, (iff ^Ipgpi., th^U ^^ it waf 
charged upoq his bf p^fii^e, h^ pii^t to haye th^ ^i^ of hi^ 
ordinary ; which was granted (g), A <)fsf|^n4fnt Ym^ PPt ^* 
lowed to wage his Uw in ao action of a^ni^^^y (A); probablj^ 
becausft it w^s «^lon a de^j or a pr^sa|ption| thaf wf^ 
beU eqittVAlent, and supposed 9 de^ of^ce to b^vp exj^t^fi- 

Tha%vriti»f0ca«^/i99ith^4h^»aMedwi^ ^^^m<4 
a more csffeiotiial pi^ess by ^ statute of M^IT^ accompt ^ 
bridge and Westm. £. was rendered a very useful remedy 


(a) Mayo. 224. 416. (h) IkU^ 63^ (c) Ibic). $21. fif/ Ibi^; 
t05. (4) Ibid.^6S. //; Z(>Jd. 8. U) (I^Hlrf 16. |H^4. («} Ii)id^ 309. 
VOL. H. a ' 
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against perscHis who acted as agents; and so became/ either 
by bailment or receipt^ possessed of the goods^ or money 
Arising from the goods, of another. The object of this writ 
was to bring the party to account, and for that purpose 
auditors were to be assigned; The persons who were the 
objects of this remedy , as they had violated a trust of great 
confidence, and often of great magnitude, were subjected 
to a shorter process than any others who hadbroketi a mere 
civil engligement. They alone, of all other defendants in 
suits purely civil, were liable to a process against their 
person (a) ; but th^Iegislature had proceeded with tender-* 
ness in allowing this^tocess. The statute of Marlbridge (6) 
gave it only against a man's bailiff; which term, though 
since understood in a very lai^e sense, did at that time, pro- 
bably, mean no more than a person who was a hired servant ; 
and then it was to be only where the bailiff had no lands 
by which he might be distrained. The stat. Westm. 2. (c) 
went further, and extended it to all setijant^, bailiffs, cham* 
berlains, and all manner of receitors, who were bound ad 
COMFOTUM KEDDENBUM ; but Still it was only to issue 
in the case of a defendant having no lands, as directed by 
theformer statute. We find the writ of monstravit de com^ 
poto made use of in this reign, promiscuously with the 
codimon capias {d} (for so the habeas corpus and other 
writs against the person were now termed, from the word 
capias being introduced in the place of habits, in the com- 
mand to take the body) ; and it was a good objection in 
(either case to say, that the party had liAid, and therefore 
ought not to be taken (e) ; though if he had not lands where 
the receipt was alleged to be, the writ would still lie. 
After these statutes, it was usual, in ofder to have the benci- 

(a) Of this subject, and the statutes ccMiceroiBg the process of capias, 
more will be said when we come to speak of stat. 25 Ed. III. st. ^. c. 17. 
' whrcb gave thiis process io debt aiid detinue, 

(6) Viz* Ch. 83. Vid. anti 13. (e) Ch. 11. Vid. ant 17S. 

(dj Mayn. 94. 99. 665. (e) Ibid. 99. 18«. 
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fit of them, to charge (t^fendants either tt4 iaUifft w re- 
cehars. It Mas sfometimes objected, tliat the' mott^avit 
would not lie agaitist a receiTOHr, h^cmise tbe siatAte of 
Marl bridge speaks only of bailiffs; but it w(i$ s^id, and 
80 adjudged,' that the writ ^vouM be good,' at least by 
We^fm. 2. which spoke of fece2Vors; for thiist latter statuta^ 
was to be considered as having relation t<i the statute o( 
Maribridge, and therefone, that the two stdtafes should bc^ 
construed together as one ; so that these writs, which bad 
become very common, were determined to be good uiMkr 
either statute (a}. • 

If the defendant was chai^ged with beings rc^rfuor of 
certain money belonging to the plaintiff, the plea might 
be, ne nnque recievour (ft). If the counteharged hitn as re-. 
cewor of such money, and also with certain goods which 
were bailed to him ; to the first hie might plead generaHy; 
non receptor ; to the second, that he had accounted)(6). The 
following instance of a special plea and repiicattoii is well 
worthy of iK>tic^: The defendant said, that he was %m^ 
ployed by the plaintiff to biiy tilings at market, of which 
be every day gave an account, and delivered to hifli die 
*«>^rows of the expences, and in this and no'other way was 
fa^ receivo>crr bailiff; and demanded judgment, whisther 
of such receipt ana i^fkninistration, of whiah he had ren- 
dered account, he ought *f<? answer, 8cc. ,To this it was 
relied, that he was receivor^an the manneir »bo^e ^ilep- 
^d, sans ceo que, that he had renScrffi 9ieet>unt (rf). This 
{>hi^ase of sans ceo que was merely a denial, as com^ ceo que 
was an affirmation; and they respectively corresponded 
with absque hoc quid and cum hoc quid, two phrases that 
-were thoroughly rooted id the law Latin of those days; 
that of absque hoc and sans ceo becoming technical expres- 
sions to signify a denial or traverse, in pleading. 


(«) Mayn. 41. 94. (i) Ibicl.,8Q. (c) IWd. 151, (d) !bi4. S86. 
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ltwi$^g^Bt»niple^i09ay,tteunquer€ciewur(a). Where 
part of the action was founded u|k>ii a deed, and part upon 
a seeta^ tbe pt^ to thai npon tim deed ^fifB»,pleineme9U ac^ 
amnt per patrwm ; to die latW, nient son recievour per 
legem (b). To ibi», as to all other actional an acquittance 
night be pleaded (c). We find an action of account agpdnat 
a guardian in soci^ei grounded on the statute of Marl* 
brieve, c. 17 {dji, This writ recitqd the statute, a» was usual 
in writs warranted by statute only. 
Action of Very little has yet been said on the action &i 

ticvpais. trespass ; all the writers of the former periods 
being whdly sHent as to the nature and extent of this 
lemedy^ We are informed by Bracton^ that there was a 
writ quare vi et armis any on^ entered into the land of aa^ 
fvttMM;, tiid we have seen the opinion expressed by that 
writer upon it (e). There is a record of die reign of Ed- 
ward I. (/*J which ^hews that this writ lay diao for case» 
of personal injiuy, and £or takiog^f goods and chattels; die 
writ there tiaentiDned containii^ a codapkint of both. In 
l3m present reign we fiaJ writs of trespass of various kinds ; 
for baiterjfy imprisonment, taking and carrying away qf 
goods and chaJtteb^ breaking and entering Imdser hou^^ 
rescuing a distfess,, and the like cases of .viot«t&i injury. 
The Qianner in which the defendaaianMNrered to these 3uit» 
was, by pleading not guilty, iCiie coiild deny the/ae^: if 
-ih^'adniHcid the foct^ but coidd say what would JHstify fai» 
in doing it, he then atatad ^ch matter specially,^ Ttnis, ia 
an actiofi for in^prisoning the plaintiff, he might say, that 
be was seised of the plaintiff as his^villeiu, and took him 
as such; then ^e plaintiff might trciverse, that he was seised 
of him as his villein : or he might plead he took'him on sus- 
picion of kilBng (g)» Though the. special matter of jusli- 


<a) Mayn» 80. ijb) Ibid. 590. 651. (c) Ibid. 589. (<0 Ibid. 
487. Vid. ant. 64. («) Vid.ant. toI. I. 33S, 339. (fj Vid.jiDt* 
8«4. (s) Uvrp, 412. 344. 
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fication was usually to be pleaded in a «pecial way, yel 
where a defeadant pleaded not guilty^ and the jury found 
joff assault demesne, jndginent was'^ven for tiie pl«ititifl^ 
die same as if be bad pleaded it (a).- In trespass for taking 
^md carrying away the goods and chattels of the plahitiff, 
he might justtfy as parson^ and that he took them for tythes ; 
if for. cutting trees, that he had right of estovers; if for 
rescous> that diey were bhda eresctntia, and to not liable 
to a distress ; if for goods, that he tod>k ^diem as guardian 
in socage ; if for driving away cattle, that he took them 
for aeraces due ; if for entering land, that it was his 6wa 
spii iuad freehold ; if for beating down a mound, that it 
waH a nttisatice, and he beat it down while it was freshly 
raised (i). 

To mch and the like pleas of Justification the plaintiff 
^as to reply, by denying the very point upon which the 
defence was rested. As thus : To a plea of taking for 
tythes in the fee of L, the replication might be, that ht 
did Bot take in the fee of L. but in the fee of C. ; to a jua- 
^iScation in right of estovers, that they were not appendant 
to his freehold ; to a plea of distress for services, replica- 
tion a force et armes, et nient per tiel came ; to a nuisanoe 
freshemer^ raised, replication that it stood a year and a day 
beforeit was beat down ; to the plea of (^tr soil and free^ 
hold, and title set forth, the replicatfon was, our soil, and 
not Ms\c)i and so on. 

In an action for beating down a dove*house, the dcfend- 
;imt pleaded that it was within his- soil and freehold, and 
46inancted judgment if he should answer for abating any 
thing in his own demesne. This sort of pleadmg ^as ob- 
jected to on the other side, 9a freehold or not freehold could 
tipt come in isaue in an action of trespass. The (Jaintiff 
contented himself with averring his declaration : but the 

(a) Mayn. 381 . (&) Ibid. 13. 22. 63. 1S5. 19S. 302. 312. 326. Bie. 
400. 432. 45S. (r) Ibid. 63. 303. 400. 422. <tfS. - 
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defendant Aen set forth his title ; after which the plaintiff 
was driven to reply to the special matter, thus, that the de- 
fendant beat down the plaintij^s dove-house, in Ithe plain- 
tiffissoil, and not in the soil of the defendant; which ksue 
went to the jury (a) : and so it seems, to have been, settled, 
that the freehold of the plaintiff or the defendant was a 
good issue. When this was agreed on, it n>ust be seen, 
t&at many injuries to land, which used iii the reign of 
H^iry Iir. to .be tried in the assise, might be contested in 
an. action of trespass^. 

; In the time of Bracton, every injury that inlrenched 
lipon the free enjoyment of a man's freehold was consider- 
ed as a disseisin, and became of course the subject of an 
assise. The" prejudices of the time were greatly it^ favour 
of that retaedy, leaving it to the nature of the case; 
whether tlie point in dispute should be finally determined 
ori, as a dhseism, or the.assi.«fe should be turned into a jury, 
to considerit as a trespass. Theactioh of trespasisr wasrarely 
brought J iand, considering the above application tvf the 
assise, was not necessary. It was upon this idea, proba- 
bly, that Bracton disapproved of the action of trespass, as 
a writ by^hich the mode of the fact was to be iti({uircki 
of instead of the fact itsel f (6). In the time of Bracton most 
-of the cases above mentioned would have been inquired of 
in aii assise, modified in tl^afe way,; but they had nowj by 
the change in legal opinions and practice, beconi^ the 'ob- 
jects of an action of triespass. '■ When ijiis change hapften- 
ed) ir was tlioughf,- that the allegation of yreeA6/d, which 
.was'a good answerinllie kseiie, oughtto be'-agood plea in 
the Vvrtt of trespass, that was subs&oled in its place ; and 
Uhose^ on, the other hand, who adbered to the prej«»lice$ 
i ekpi^sed by Bractpn, might very consiBtently contend, that 
freMld or mt freehold would not be a proper issuein an 


{a) May*. 45a. V . (h) • Vid. ;ant. voi: I. 33»< 339. 
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action wrfiich was not for the recovery of a freehold,, but 
merely, to inquire of the mode and degree of a trespass upon 

it. ^ . . . .' " . 

Ill this multiplication of femediea^ assise, and trespass 
were sometimes both brought for the same cause of action : 
in such air action of trespass^ being for entering a house^ 
and taking goods and chattels^ and cutting trees^ it was 
pleaded that an assise was depending for the same land ; and 
that because damages would be given in the assise for taking 
the gpod3 and cutting the trees, the writ of trespass ought 
not to lie (a). . -,..•' 

As a capias and process of outlawry lay in an action of 
trespass, there was a temptation to recur to this writ,Hin 
preference to an assise : but yet the process of capias was 
under some check ; for upon a return of nihil habet on the 
distringas, the capias did not use to issue without a special 
application to the court to award it (b). Aid used to be 
granted in thi^ as in real actions. In an action against a 
man for cutting trees, on the defendant pleading a right 
of estovers, and the plaintiff replying non appendant ^sind 
that issue being to be tried, the plaintiff forayed aid of his 
wife, because he held the l^nd in her right ; and it was 
granted (c). 

We, find somB actions of trespass of a particular kind. 
There is,,mentiop of a writ of trespass brought by the king 
on a cepit et asportavit ; to which it was pleaded, that the 
^fend^nt and bis ancestors had had wreck there from time 
tq which. thftmen;Lory of manrunsTiot to the contrary. Tp 
this they replied, — ^not seised before time of memory ; on 
w^h issue w^s joined (d). An action of trespass on th^ sta- 
tute of Marlbridge, c. ^8. by a prior for goods taken dtl- 
ring tb^ vacancy, of the priory. To this it was objected, 
that it should be dfitinuef and not vi et drmis] but the writ 
was held good (e). Another upon the.statute De districtione 

(fl) Mayn.272. {^) Ibid. 478. (c)Ibid.30«. 

(a) IVi«i.435. (e). Ibid. 109. 
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seaceam (a), for distrahiing beasts of die plough. An actkm 
grounded upon the statute of Marlbridge, c. 15. for db- 
training in the highway, seems not to be trespass, but a 
special action reciting the statute (6). Thus far of theaction 
of trespass, of which more will be said in the sab«equeflt 
reigns. The common form of commencing a plea in tres- 
pass, if a*iy title was to be set out, was to deny the forcte 
and arms, and then shew the special matter of justification ; 
^^ and s£i3rs, that as to his coming with force ai<d artns, and 
'^ w^hatever is against the peace, he is not guilty; but as 
*' to the cutting and carrying away of the trees,'* &c. flcc. 
and so stating the justification. This is all thbt appears 
necessary to be said respecting the progress of opinions and 
practice during this reign. Befdi'e we add some few obser- 
vations upon the changes in the criminal law, we shall lay 
before the reader a juridical curiosity of a new sort. 

Ithas been before inthnated, that the counting and plead* 
ftig in actions was all transacted vivA VQce at the bar; hiA the 
method in which this passed we have not been aWe to ob* 
serve till this reign, when we meet with the firtft report of 
01 pfeadings proceedings in .court. From this-we may form 
•iidiii%umeiits some judgmefnt of a legal disputation (for w> 
m cour . ^^ pleading in a cause seemed), aiid^he styk 

in which it was moderattd by the judges. We shaH now 
give dome speditnen of this, >Vith all its fbhnalttj', strietfy 
a^^ring 'to the origind repbf/t. 

The first i^ball be of an action whcire several pleas in 
^bateih^ntlf^re'over-ruled, and at length the geattA issne 
^spletlded. The priorofien^(y«broughtawritof trespass, 
grounded irpbn the ^tsitute of Marlbiidge, c. S8. (f ), against 
the parson of Bangor, S^c. ^uure vi etarmis bonaet edtalla 
dofiii^etecelesm ipsiu^prioratisudvateneuum, Sf cad grave 
damnum'y t^c. ^ contfq pacem nostram; ^c. upon wWch 
he (?o»r^ferf, thiit^hft took some wool and Is^bs. Upon this 

(«) Mayn, 583. VW. ant.'l5U (6) Mayn. 6^. (c) Vid. ant. 73. 
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. Herie, one c^ th^ counsel for the defendant, demanded 
jttdgfnent of the writ, for there was no one form of a count 
for live and dead chattels ; and if he had wanted to count 
of knobs taken-end carried away, he might have said in his 
writ, qtMPre a vbri A sua cepit et abduxit. To this Brab, (a) 
one of the judges, says, he has counted of wool and Iambs, 
which can be as well carried as chased, therefof^ respondeat 
oustert. Then Herle (taking another ground) said, Again 
we demand judgment, because he says, bona et catalla do- 

/miseit ecdesia, ifc. whereas by right the property of the 
chattel is not in the church, but in the prior, therefore 
judgment. To this Malm, for the plaintiff, said. Our writ is 
given by statute, and we have followed the statute ^ which 
was .i»«ented to, and so another respondeat oMer was 
awarded* 

Then Pass, (anodier counsel for the defendant) 'said, 
Agatii we demand judgment of the form of die writ; for 
the statute says, that a man should have recovery ad bona 
Tgpetenda, and therefore the prior ought more naturally to 
have a pradpe qubd reddat of detrirue of chattels, or rf- 
phtin, and not this writ, which goes wholly for damages. 
What then, s_ays Malm/if the chattels were dead or alien- 
ed, should I have no recovery ? and there was another re- 
Bpondeas mister. 

jftgain, say« Herle, This writ is given by statute to 
guccessors after the death of their predecessors, againut* 
wifom every action for recovery of any thing ought toj^ 
lyroiight^ find we say, that the prior William, in whose 
&&e,a^c. is still alive, and therefore we demand judgment 
^f the writ. Malm, says, He is dead-as to this action, fdr 
^e is deposed, and so the action as against him is extinct; 
aiid If I Was to bring an assise quisadtocatns, $c. ultimam 

4a) TfienamiM of tire judges and ooumelin ihs yonr^books are s«it^* 
rally abbreviated,, if consistiog of more than one syilabKe. I oaimot find 
any name' like Brab, or Malm- in the Chronica Juridicialia. Pass, stands 
probAly for Serjeant Pastttegh. Vid. Chron. jur. 
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personam, 8fc. qua niortua est, Sfc. (bough tke persoifi ia 
question was alive and at the bar of the courts yet if be was 
no longer parson^ the writ would be good : and (continues 
he) put a case that a husband aliened land of the light of 
his wife, and then >vas outlawed^ and his wife breughf a 
cui in vita; though the husband was actually alivc^ yet 
being dead in law^ the writ would not abate. Then Roub. 
(one of the justices), said, If an abi>ot brought a writ 
against an abbot, and the defendant was deposed pending 
the plea, the writ would not abate; but it is otherwise where 
such an abbot was plaintiff, for then, all cause of action 
ceased, and therefore he held the writ good in this point : 
and there vyas, another judgment of respondea$ ouster. 

jA^ain, Pass, demanded judgment of the writ, because 
it was a writ of trespass vi et armis, for a wrong dc^n^to 
divers persons; and the statute does not give a recovety of 
. damages, but only ad bona repetenda. But Malm, argued, 
the writ was good as it now stood, for two reasons: first, 
because the trespa3S was done in the time of our predeces- 
sor, ibr which trespass we are entided ]to our action by the 
statute: secondly, bieqause of the detinue in our time. 
Herle. Your writ has nothing tcT do with detinue of chat- 
tels, but is of a fact done with force and arms to another 
person ; so that the king would be entuled to a fine for a 
trespass done in the time of his i)redecessor. Malm, (re- 
peating what he had before urged) Suppose the chattels 
^ere dead or eloigned, I could not repover the tbinjgs* 
tliemselves, and then my action must lie in damages, or I 
should have i^ recovery at all. Herie. Yes, you might 
Trover the vajue, &c. Then fVest, one of tbe^ justtcei^ 
inter posipg, said, The force of their objection 'i&, that a 
man sliall not recover damfiges for a trespass dope to an* 
other ; and yet executors may recover damages for a trespass 
done to another : again, if wa:ste is dme in the time of vaj 
father, I shall have an action for the waste'and trespass, &c. 
In regard to the first of these cases, it was pbserved, that the 
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^xectitors recovered not in their owo right, bul in right oT 
another ; and as to the second about waste, that it wa»^ by 
statute, and hot by the common law. Howevei*, li&ulniry 
(another justice^ said, Aey were all agreed that the wwt 
^as good, and therefore awarded another respondeas ous- 
ter; upon xvhich the defendants pleaded the general issue^ 
that they did nothing against the peace, prest, 6fcJ et alii i 
contra, and so issue was joined («). 

In the above case, wher6 there were so many pleas in 
iibatement, as they were all over-ruled\it the instant, they 
must be considered as successive amendments ; and none of 
them were entered on the roll, but only that plea which 
was finally approved and relied on, namely, the general issu6. 
. The following is an action where they went on to reply, 
rejoin, and surrejoin. The case was this : ^leyne de Nett- 
ton brought his writ of annuity against the abbot of Bwl 
ton upon Trent, and demanded 30/. arrears of an annual 
rent of 45/- perann. and he counted that one John, abbot 
of Burton^ and predecessor of the present, did, by assent 
of the convent, grant an annuity to Aleyne, payable twice 
in the year, till he was advanced to a coi^venable benefice; 
- and he exhibited a specialty containing, that the abbot, by- 
assent, &c. did grant an annuity to Jlleynede Newton Clerk, 
m the<U)oVe manner, as iie had counted. Upon this fVilluby 
(as counsel 'for the defendant J prayed judgment of the wril, 
because of the variance between the writand the specialty ; 
^for in the writ he was named Ahyne de Newton, but in the 
specialty, Ahyne de Nemton Clerk. Ward said, that it was 
fid Yffiianee ; yet Willuby maintained, that as he might 
ihme had tfli writ agreeable to the specialty^ if he varied in 
;Ui&oWH pur^rhase oi it, the writ would be ill ; but he could 
in tbi^ case have a writ agreeable, to his specialty. MrgOyi^c. 
Add again, as £34; as appeared by the specialty, it was made 
to 5ome one else, andaot to the person named in the writ. 
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Stonore, one of the jintices^ said, Then you may plead so 
if yott will, but the writ is good ; therefore respoffdeas ouster. 

Then said Willubyy He cannot demand this* annuity^ 
because we say, diat John our predecessor on such a day, 
&c. tendered him the vicarage of, Sec. which was void, and 
in his gift, in the presence of «uch and such persons, which 
vicarage he refused; wherefore we dp not understand that 
he can any longer demand this annuity. Shard. We say 
this vicarage was not worth 100 shillmgs ; therefore we do 
not understand it to be a convenable benefice, so as to ex- 
tinguish an annuity of 40i. Wtllubjf. Then you admit that 
we tendered you the vicurage, and that you refused i^ &c. } 
Shard. As to the tender of a benefice which vrts not coo- 
Tenable, I have no business to make any answer at all. 
Then JUTsf^foitf, one of the justices, asked. What sort of 
benefice they considered as convenable^ so as to extinguish 
the annuity i Shard. We mean one of ten marks at least. 
Thttn Sionore said, Do you admit that the vicarage was 
uot worth 100 shillings? Willuby. We will aver that the 
vicarage was worth ten marks, prest, Sfc. ; and he has ad- 
mitted diat one of that value should extinguish the an- 
nuity. Shards And we will aver that it was not worth ten 
marks, prest, Sfc* 

After this issue,. WHluby was desirous of recurrii^ 
back to his first plea, and said. As you -declare that the 
vicarage was not worth 100 shillings, we will aver that it 
^as worth 100 shillings, &c. But Stonore interposed, and 
said. He declares that the vicarage is worth ten marks ; 
and after that thene is nothing to be done, but Uiat die 
bsue should be taken on yovr declaration or his : now it 
aeems that it should rather be taken on yours; for, by 
your plea, you make tha(^ a convenable benefice which is 
worth ten marks, and such a declaration you ought to 
maintain, &c. Wiliuiy^ The meotioQ of the value came 
first from him, when he said it was not worth 100 shillings ; 
so that it will be sufficient for me to tr pverse what he had 
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said. But Sionore pressiag him whether he would mvith 
tain hb plea, fViUuby said he >irould, and accordingly 
pleaded that the vicarage was worth ten marks, presty S^c. 
et aliiy that it was not worth ten marks, prest^ ^c. ^A so 
issue was joined (a). 

The pleadings upon the record in the above case nuist 
then have stood thus : The defendant said, a vicarage had 
been tendered and refused, and so the annuity should cease, 
judgment of die action* To this the replication was, ^Fhe 
vicarage tendered was not worth ten marks, and «o not a 
convenable benefice to extinguish the annuity :. rejoinder, 
it was 'Worth ten marks : surrejoinder, it was not 

These instances, without troubling the reader with more^ 
M^ill serve to shew the manner of pleading vivu toce at the 
bar: every thing there advanced was treated as a matter 
only in fieri J which upon discussion ^ and consideration 
might J>e ametided, or wholly abandoned, and then other 
matter resorted to, till at length the counsel felt himself 
on such grounds as he could trust. Where he fins^y rested 
his cause, that was llie pka which was ent^ed upon the 
roll, and abided t^e judgment of an inquest or of the cour^ 
accovding at it was a point of law or of imct ^ , 

The criminal law is exhibited by a writer The erimiDai 
of tbi» reign i»a state somewhat chiiiering from '^^' 
that given by any preceding author. The crime of tre»- 
•mi is divided ia the following way ; into majesty^ falsify^ 
ing, and treason, Miyesty, or lcR9e majesty ^ ia that trea^ 
son which is directed immediately against the king's per* 
son. and dignity : 'as first, the kilHng of tke king, or com- 
fASsing so to«b; secondly,*disinheriting' the king of hb 
realm by bringing in an army, or con»pas8ing'ao to do ; 
thirdly, ravishing the king's wife, the kiiq^'s lawful eldest 
daughter before she is married, being in the king's custody, 
or the npse or aunt of the king, being heir to the king(&)« 

(«)M»FQ' 634* (6) Mirror, ch. 1, sect. 4. 


8.C0 EDWARD 11. GHAP. Kit. ' 

All these were considered as the crime of laese majesty. 
Bat this author has classed many other offences under this 
head, which have by construction been drawii into it. Of 
this kind Jie has collected many^ which being what he 
calls j?er;MnV/, are, he thinks^ properly to be ranked under 
this offence ; because^ says he, every one who commits per- 
jury, lieth against the king. In pursuance of this notioo, 
he enumerates many misprisions, negligences, abuses, and 
extortions of office, whether judicial or other, committed 
by judges CMT inferior ministers and officers; all which he 
considers as offences against the majesty of the king, 
which merited equal punishment with the before-men-» 
tioned defined cases of lasse majesty («). 

Falsifying is either of .the king's seal or his money (&). 
TreasoTti he considers as an offence committed by a private 
person against another to whom he is bound by ties of 
blood, affinity, or alliance, which caiised his'death, disherit 
son, or loss of homage ; for the quality of treason, says our 
author, is, the taking away of life or member^ or decrease 
of earthly honour y or increase of villainous, sharne f>Nhich 
he exempli^es in this manner (c) : The strongest alliance 
is that of service. If one, says he, whom I have rewarded, 
who does fealty to me, and is seised in demesne of lands 
held of me ; in short, if any one who has a possession, rent, 
vote, church, meat, drink, or other gift> from me, falsifies 
my seal, or ravishes my daughter or my wife, or the nurse 
or the aunt of my heir, or doth any diing which is the 
cause of my deaths by a felonious compasHug of the sarne^ 
or to the great dishonour or damage of my body or my 
goods, or discovereth my counsel, or my odnfession, which 
he is charged to conceal; every one of these,, says our 
author, is treason. It seems, after all, that what is here 
termed majesty and falsify ing^ constitute what we have 
since called highr4reason ; and this which our author calls 

(a) Mirror, cb. 1. gect. 5. {i) Ibid. sect. 6. (c) Ibid. sect. 7. 
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simply so, is what has since beeti denominated petit trea* 
son. The catalogue of treasons, whether defined or coa- 
structive, given by this aathor, makes it unnecessary to 
look any where else for the reasons that induced the par- 
liament in the next reign to fix the limits of this crime by 
statute. 

Arson was described in very comprehensive terms. 
Burners wereHhose who burnt a city, town, house> man, 
beasts^ or other chattel, feloniously in timjB of peace, for 
hatred or revenge. If any one put a man into the fire^ 
whereby he was burnt or blemished, although not killed, 
yet it was the oflFence of arson, and he was to suffer^ the 
penalty of it; as were also those who threatetied to 
bum (a). ^ ♦ 

It appears by the definition given of larceny , that this 
crime was gradually assuming the appearance which it 
now bears. Larceny is said to hey thejreackeroush/ tailing 
Away from another moveables corporeal, against the will 
of' him to whom they belong, by evil getting possession or 
n$e of them. Larceny, says our author, could not be com- 
mitted of goods not' moveable or not corporeal, as of land, 
rent, advowson, or the like; and it is said to be done 
treacherously, because if the taker conceived the goods to 
be hi» owf), and thought he might lawfully take them^ it 
was no o£fence {b). Many facts were considered as lar- 
cenies, which have since been looked upon oi^ly as. cheats 
.und civil injuries : thus bailiffs, receivors, and administra- 
tors, were said to steal goods, if th^y did not give in their 
accounts : false weights and measures, tricks in trade, and 
other deceits and impositions, are described in the Mirror 
as instances of larceny. 

The offence of burglary was also very large, for it 
was not only the breaking of a house, but the felonious 


(a) Mirror, cb. .1. wet. 8. (h) Ibid. sect. .1 0. 
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assault of enemies iu time of peace upon those ^ho were 
in their bouses ivith intent to^ repose there in peace, whe- 
ther the assault was with design to kill; to rob, or to beat, 
was considered as burglary:, and althoij^h such oiTenders 
did aot accomplish their purpose, yet if there was a break- 
ing, by the assault of doors, windows, or walls, to enter 
feloniously, they were guilty of this criqie. Those also 
came within this oftence, who feloniously forced fteir en- 
try into another^s house, and did violence against the peace, 
although the house were not broken; and that, whether by 
day or by night. Tliis extensive description coqtaips in U 
those notions which constitute the crime of burglary, as 
DOW understood, attended xKiih many additional circum- 
stances, that wer^ gradually pared off in after-times. 

Punishments were still various, and in some degree 
discretionary. Those convicted of lase majesty were to be 
punished according to the ordinance and pleasure of the 
king (a). Those convicted o^ fahifi/ingy and of treason ^ 
were to be drawn and hanged. ^Those convicted of 6ar7t- 
ing (b) and rape, were to be hanged [c) ; and so it was im 
murder, robbery, larceny above tw#lve*«pence, and bur- 
glary, in cases not notorious ; but if thf) offeuce was uQto- 
rfous, and tlie party taken in the fg^t, be was b^hes^ded. 
Sodomites were to be' buried alive (d)\ and heretics \xfk-. 
derwcnt q fourfold punisbmout,, excpmmuniQfttipu, de-- 
gradatiofi, disinberiung, and burniiig. 

Inferior punishments not capital were these : fnepdji^ 
the highways, causeways, and bridges ; settiug in the pil- 
lory and stopks ; imprisonment j abjur^tiop of the realm \ 
exile; baoishment, either from the kingdom pr some par- 
ticular town, by prohibiting the euteriK)g into or goipg o^t 
of such a place; by rausom ; and by pecuniary p^nsjties 
and fine (^). .. 

n) Mirror, ch. 4. sect. 14. (7;) Ibid. sect. 15. (r) Ibid. aeet. 10. 

, (rf) Ibid. ch. 4, a«ct. U. («) Ibid. seel. 17. 
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Perjury which affected the life oT a man teas punisbted^ 
as in the time of Edward I («). Avith a mortal judgment^ 
*' to the example, says the book (6), of apparent mur- 
" derers ;" but perjury of a less heinous intent was pu *• 
nished'with banishment, either for a time, or for ever. 
■ The woods, meadows, gardens, and houses of the perjured 
man were'to be rased and destroyed, but his heirs were 
not to be disinherited. 


The whole of this unhappy prince's reign i^ing and 
was occupied in contests with his barons in govemnwnt; 
defence of his favourites; during which the royal autho- 
rity and the force of die laws were considerably diminish- 
ed. The duke of Lancaster, with all hb own power, and 
relation to the person of the king, could not obtain a 
regular and lawful trial, but in time of peace was con- 
demned by a court*^martial to suffer the punishment of 
treason. " 

So entirely was this king subdued, that he was con- 
strained to sign a commission empowering the prelates 
and barpns to elect twelve persons, who should have au- 
thority, for a limited time, to make ordinances, with all 
the force of laws, for the government of the kingdom. 
These twelve accordingly framed some regulations, which 
were presented to the parliament for their confirmation, 
^ome of these were, to ascertain ihe qualificatl6ns of she- 
riffs; to abolish the practice of issuing privy-seals for the 
suspension of judicial proceedings ; to give damages in 
case of malicious prosecutions ; to order the method of 
making payments in the exchequer ; to prevent the adul- 
teration of the coin; and to regulate other matters tend- 
ing to the preservation of order and good government ({^. 

During the-weakness of such a reign, the clergy, who 

{«) Vut. ant. 976. (A) Mirror, cb. 1. s«ct« ^ («) Brady, App. No. 51, 
veil. II, A A 
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bad been reduced to some subofdioatioii by the late king, 
made no scruple of insistipg on their ancient claims of 
exemption with firmness, and even with parade* Adam 
de Orgetim, bbfaop of Hereford^ was arrested, and accused 
before tl^e king and parliament of high-treason. He diere 
pleaded^ that he ought not to answer such high matters 
without the licence and auth<Mrity of the archbishop of 
Canterbury^ who, next to the pope, was his proper judge* 
Upon the prayer of the archbishop and hb suffragans^ he 
was delivered to the archbishop^s custody. When he was 
afterwards brought to the bar of the king's bench, die 
bishops came in great form with their crosses, and took 
him forcibly from the bar, threatening to excommunicate 
all who should oppose thenu The king after this caused 
an indictment to be found by a jury of Herefordshire 
against this prelate, upon which bis tempoca^ties were 
seized into die king's hands; yet the, bishop, notwith- 
standing, escaped without any odier punishment (a). 

We are now to consider the sources of legal information 
belonging to this reign» These are the statutes, records, 
and year-bpoks, together with one law-treatise* The sta- 
tutes commencing with Magna Charta^ a;^d ending with 
Edward II. together with those called In^erti Tem^ 
|?om <it bekig. doubtful to which of these three reigns to 

FitvaSt^ assign them), compose what have been called 
tuta, ' tii^ Vetera Statuia; and. from the accident of 
their collection and publicadon in later times, are some- 
Umes spoken of as die. prima or sectmda pars veterum 
statutorum. We have before mad(&sQme observations 
upon the form and style of the assjsa, oi^ statutes before 
the reign of Henry III (6). great part of wUch is equaUy 
applicable to those made since. The enacdng authority is 
expressedbyall these statutes^ as subsist^^in the king; wh^ 
grants, directs, ordains, provides, sometimes by bis coun- 

(€) PwrL Hist, vol.1. X97. (*) Vid, sat. voL I. %l$. 
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ctl ; sometimes by the absent of the archbbbops, bishop^^ 
^bots^ priors, daiis, ^nd barohsl ; sdfm^imes tlte assent of 
the Gcunmdnalty is added. In' fiOnie there is no meiltioa 
of die coheurreiicd of any part of the legislature. In some 
very few iRstatices, among which is the statuite of Gavelet, 
10 £di IL it is said to be provided by th^ king and hii 
justice^ virithout any mention either of lords or commons. 
It is evident frdni The Mirror, that laws ivere dften made 
in this latter way ; ibr the audior of that hook cotnpldins, 
that 4M*diimnc^8 are only made by the king and his clerks, 
and by aliens aiid others who dare not conts^kltct the king, 
but ^itdy to pfease him (a). W^ must ther^ore coiiclude, 
diat the same id^s of l^islati^n prevailed now, whic^ 
were stated to have governed in the time preceding the 
reign of Henry 111(6). and that the calling the commons 
to parlisiment, as it gave them cef tainly lio greater place 
there than the lords had befo^re, coald ^ot impart to them 
a greater right to coAcnr in legblative a^ts, thsin the lords 
themselves claimed. 

Many of these old statutes do not at all express by wUAt 
aaihdrify they were enacted; so that- it seemly as if the 
bnsinea/^ of making laws was principally Uft in thie bands df 
the king, uidess in instftm:es v^here the lords or commons 
felt an iaterest in promoting a law^ oi* tb6 king an advtab- 
tfltge in procurit^ their cdnciinenee ; and in such eases 
probably it was that their assent was specially expressed. 

There dre some circumstances common to aH th^se sta« 
tutes. All thofliie passed in cine session of parliament are *» 
strung together, making so many capituld, or chapters of 
one statute ; to whkb is usually preiiiced, a MieraorandiifA 
of the time add place of the meeting of pdffiamenit, with 
^e otcii^ion foir ealliteg it. The chapters are short, and 
die manner of expression very often too gefieral and unde- 
fined t offence's arb loos(^iy and aSmbil^uously dest:ribed; 
Tarely any certain penalty is inflicted on offenders ; they 

fi) Hfrrror, ch. 5, \h) Vid. rfnt. tot. I. its, 
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are to' be punished at the king's pleasure, are to make 
grieirous ransom to the king, are to be heavily amerced, 
and the like ; sometimes the acts are merely admonitory or 
prohibitory, without affixing any penalties, or prescribing 
any course of process for prosecuting, hearing and deter- 
mining the offences. In the time of- Henry III. the sta- 
tutes are mostly in Latin v in the reign of Edward I. thej 
l^egan to be in French also ; and the statutes of this reign 
and of EdwardlL are sometimes in Isatin, and sometimes 
in French r Sometimes there occurs a chapter in one 
language in the midst of a statute in the other ; and there 
b a chapter of Westm. 2. partly in French and partly in 
Latin (a), it is difficult to account for such remarkable 
vsu-iations as these. Some have thought that they disco- 
vered one rule to prevail through these statutes respecting 
this change of language ; namely, that all such acts as con- 
cerned die interests of the church were in Latin ; though 
this is confessed by the person who started it to be suliject 
to so many exceptions as almost to destroy the rule (6). 
Perhaps the legislature was governed by no general priur- 
ciple in chusuig the language of their statutes : both the 
Latin and French were the languages of the law, and pro- 
bably were adopted according to the whim of th^ clerk or 
odier person who drew up the statute. In the act above 
alluded to, as it was the revival of the old law, perhaps the 
scrap of French in which it was worded was taken from 
some law-book in that language, treating upon the subject, 
in its original state ; or perhaps it was thought more ad^ 
viseafole that this article, as it, was a repeal of a jchapter of 
Westm. 1 (c). should be in the same language as that sta- 
tute, though t^e rest of Westm. 2. w<as in Latin. 

The clerical legislature, during this reign, added litdt 
to our national canon law. There are no other constitu- 
tions than those of archbishop Reynolds ((/)• 

(a) Namely, ch. 34. Vid. ant. 21 1. (b) Barr. Obs. pa. 65. 

(c) Nainely,,cb. 13. Vid. ant. It25. (<i) Vid. Jobnion's Canon, and 
Spelm. Counc. 
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The materials of legal information grow to a greater si^ 
in this reign than in any of the preceding; for besides the sta- 
tues and judicial records^ M'hich begin now to be more n u 
raerous and perfect, at this peri&fl begin the Yecr ye B k 
Books, or Books of Years and Terms, as »they 
were sometimes called. These contain reports o f cases ad- 
judged from the beginning of this reign to the end of Ed- 
ward III. and from the beginning of H enry IV. down to 
the end of Henry VIII. 

The Year Books are said to be so called^ because they 
were published annually from the notes of certain perso ns, 
who were paid a stipend by the crawn for this employment (a). 
The esta^blishment of Reporters is said to ha^e been first 
made by this king, or more probably at the latter end of 
the former reign ; for this ilistitution came precisely within 
the plan of that prince'g endeavours to improve our laws, 
and was the grand means so much wanted, that of putting' 
them into writing {b). However, as we have no fruits of 
such an appointment till the beginning of this reign, we may 
suppose it did not take place till then (r). 

As a record is a concise entry of all the real pnd eflFectivc 
steps made in a judicial proceeding, a report is a short note 
of tlie progress towards making those steps ; the debate in 
court concerning some of them ; the decision .upon their 
propriety and design ; and the grounds and principles upon 
which the decision was supported. The reports of this 
reign, as they were the first essays in this way, fall short of 
the clearness and fulness with which reports have hSSa. made 
iu later times. Being minuted down J>y the reporter 4n 

.(d) It may J>e remarked, that Jaar-Boecken in the Low German signi- 
^ea4nnals. De Jaar-Boecken van C. Cornelius Tacitui, is the title given 
to a Dutch translation of that work. 

(b) The author of the Mirror, among the abuses of the lai7, domplaios 
that the law was not sufficiently pot into writing. Mirror, <^h. 5. 

(c) There are said to be reports of cases adjudged during^ the reign of 
Edwftrd I. in manuscript, in certain public libraries; but these do not 
appear to be in^ny series that would justify one in. supposing there wjm 
A regular appointment like that abov«»eotiontd. 
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09Urt at the instant^ as the thing really passed, they have ia 
them all the dryness necessarily attending such a formal me- 
morandnoiy which is much heightened by the starch man- 
ner' in which these matters were usually then transacted ia 
court. The way is this : The action is first stated; thea 
comes the counsel for the plaintiff, who rehearses the decla- 
ration ; he is followed by the counsel for Ae defendant ; and 
$b on ; till the pleadings on both sides are brought to an 
issue: and here the report often ceases, concluding witln 
^e whole that was done that day, without the least intima- 
tion what afterwards became of the cause. The counsel 
are continually interrupted by occasional observations from 
die bench on the form and legality of-the pleadings ; diese 
are argued, altered, or amended ; then the cQUifael proceed 
till something else arises to draw the notiqe of the judges. 
It caniiot be denied that this is sometimes mimaged witb 
sufficient acuteness, and exhibits often a curious piece of 
judicial disputation. The whole is concise; without any 
length of deduction, concatenation of argument, or display 
of learning. The want of these, and the clerical method of 
the wliole, naake this first attempt at reporting not ^ very 
inviting performance to a modern reader (a)* 
The Mirrop. TheJIf fVror of Justices i& a book, whose con- 
sideration may properly belong to this reign. 
This singular work has raised much ooubt and <£0krencQ 
of opinion c<Hicerning its antiquity. Some have pronounc- 
ed it older than the Conquest {b) ; others have ascribed it 
to the time of Edward 11. Both these, opinions mayi>« 
partly rigUt% Thera may perhaps have been a wmk by thi^ 
name as early as the date supposed ; but whoevet judges 
from the internal evidence of this book will be satisfied, that 
great part of it is of a period muchlater, and certainly .written 
after JP/e/^ and Brit ion; for it.states. many points of law. 


(a) An idea of %hose reports may he eonctikyQd from the {icpount bi^fore 
giren of the manner of pleadiog^ io couvt. YH^. ant«-344» et aeqq, 

(b) Among these are lorci Coke aad ^tfataiel Bacon; 
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tk$ it were, in a stage of progression somewhat receding 
from those writers, and approaching nearer to those of 
later times. It is probable that Andrew JEforne, whose name 
:k bears, might take up an ancient book of that name, and 
work it into the volume we now see, in the reign of this king, 
or at the end of the fonner; and if so, we should expect 
that' whatever it propounds was actually law in the reign of 
Edward II. 

This book treats 6f all branches of the law, whether 
. civil or criminal. Besides this, it gives a cursory retrospect 
of some changes ordained by former kings; enumerates a 
list of abuses, as the author terms them, of the common 
law, proposing, at the same time, what he considers to be' 
desirable corrections. He doe& the same with Magna 
Chdrta, the statutes of Merton and Marlbridge, and ^ome 
principal acts in the' reign of !Edward I. 

This book should be read with great caution, and some 
previous knowledge of the law as it stood about the same 
period, for the author certainly writer with very little pre- 
cision. Hiis, with his assertions about Alfred, and the ex- 
travagant punishments inflicted by that king on his judges, 
have brought his treatise under somS suspicions. When 
read with these hints, Tlie Mirror of Justices is certainly a 
curious, interesting, and, in some degree, an authentic 
tract upon our old law; though, considering the anachron- 
isms in legal knowledge (if they may be so called) with 
which it abounds, that the antiquated law is promiscuously 
blended with that of the time in which it was revised, and 
tha^t the date of such revision is very uncertain, it is to'be 
wondered that some great writers (a) have relied so much 
upon this author, as to pronounce on the antiquity of many 
lirticles of our law merely on his authority. 

There b nothing but a vague tradition to give Mlscelianeoiis 
lis any trace of the places where the practicers ^*5'*« 
and students of the law had their residence before the reign 

(«} Lord Coke and Nathaniel Bacoa. 
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of this kiug. But iu the reign of Edward XL we are ioforoied 
that such places were called ^osteh, or Inns of Courts be- 
cause the inhabitants of them belonged to the king's courts* 
There is said to have been one of these at Dowgate, called 
Johnson's Inn ; another in Fewter's (that is, Fetter) Lane ; 
and anotlier in Pater-Noster-Row. An ancient custom is 
Touched to support a belief that some Inn was in the neigh- 
bourhood of S^. Paul's Church. It is said, that the Serjeants 
and apprentices, each at his pillar , used to hear his clients 
case, and take notes thereof upon his knee ; a custom which 
Avas remembered by a solenmitjr observed in the time of 
Charles I. upon the making of Serjeants ; fpr it was then a 
custom for them to go there in their formalities^ and chuse 
their pillar. 

It is reported, that William earl of Lincoln , about the 
beginning of this reign, beiug«well affected to the study of 
the laws, first brought the professors of them to settle in a 
house of his, since called Lincoln! s Inn. The earl was only 
lessee under the bishops of Chichester; auj^ many succ^eed- 
ing bishops, in afDer-times, lett leases of this house to cer- 
> tain persons, for the use and residence of the practicers and 
students of the law (a); till in the 28th year of the reign 6f 
Henry VIII. the bishop of Chichester granted the inherit- 
ance to Francis Sulyard and his brother Eustace, both stu- 
dents ; the survivor of whom, in the 20th year of queen 
Elizabeth, sold the fee to the benchers for 5£0l. It seems 
clear, that Thavies Inn was inhabited at this time by law- 
yers. . Such are the first Inns of which we have any s^c- 
count that can be depended on (i). 

The number of suits so increased in the common bench, 
that whereas there had usually been, only three justices 
there, Edward II. a); (he b^iouiug of bis reign was con- 
strained to increase them to six, who, we are told, used to 
sit iu two places ; a circumstaqce not easy to account for (c) ; 

{«) Piigd. Or; Jur. 231. (&) Ibid. U3. (c) Ibid. 3$. 
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within three years after, they were increased to seven : next 
year they were reduced to sh, at which number they con- 
tinued. • 

In 17 Edward II. Hervie de Staunton, chancellor of 
the exchequer, was constituted chief justice of the king's 
bench ; and his former post was to be executed by deputy 
while he heard causes in Banco Regis (a). 

In the sixth year of this king (ft), oyer of a writ being 
demanded, it was there said by the justices, that as it was 
purchased a long time ago, it was in the Tower of Lon- 
don, and therefore there must be a writ out of chancery to 
cause it to be brought at a certain day. While this fact 
shews where the depository of judicial records then was, 
it also accounts, in some measure, for the great destruction 
and mutilation of them. These occasional removals must 
bring them into continual hazard of being lost, or de* 
stroyed. 

This reign is, however, marked with the first instance 
of royal interposition, not only for die better custody and 
preservation of records, but for the regular sorting and ar- 
jangement of them in such manner as would be most con- 
ducive to make them answer the end for which they were 
designed. In the 14th year of his reign, this king, by 
writ of privy-seal directed to the treasurer, barons, and 
chamberlains of the exchequer, commanded them forth- 
with to employ proper persons to superintend, methodize, 
and digest all the rolls, books, and other pritingsr of the 
times of bis progenitors, kings of England, then remain- 
ing in the treasuries of his exchequer, and in the T(mer of 
London; all which, as he there declares, were not at that 
time disposed in such manner as they ought to have been, 
for his and the public service. Again, in his 16th year, 
the king commanded the treasurer and chamberlains to 
cause 2S[ papal bulls, charters, and other muniments jtouch-* 

(a) Dugd. Or. Jar. 38. {h) Mayn. 190, 
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ing his^ state and liberties within England, Ireland, Wales, 
Scotland, and Ponthieu, then remaining in theybwr trea- 
suries of4he exchequer, the waxdrobe, and sundry other 
places, to be regularly sorted, and calendars to be made. 
At the distance of a few months after, he appointed JRo&6f^ 
de Hoton, and Thomas de Sibthorp, to examine and me- 
thodize all such charters, writings, and other national 
muniments, ^9 Hi thsit time were deposited in the castles of 
Pontefract, Tuttebury, /And Tunbridge; also such as had 
been newly brought, into the Tower of London ; and all 
those which were then kept in the house of ^the Black or 
Friars Preachers, within the city of London. The keepers 
and the constables of those castles, and the prior of the 
order of Friars Preachers, were strictly enjoined to allow 
the two persons so appointed to have free access to such 
records, and to give them all necessary aid and assistance. 

There appear in Subsequent reigns, instances of a simi* 
lar interposition for the protection of public records. 
Thei:e are now on record several writs to this effect — De 
supervidcndo rotu^os, l^c. — De rotulis et scriptis in recto 
ordine ponendis, ^c. — De scrutinio Chartarum faciendo, 
S^c, and the like. 

Ever since the separation of the chancery from the jiuia 
Regis, the rolls and records of that court had been kept 
separate, and they had lately multiplied to a great number. 
To relieve the chancellor from this concern of keeping the 
records, a particular officer was appointed for that purpose 
in this reign. William de Armyn was, w:ith the consult of 
the chancellor John de Sandale, appointed master^ or 
keeper of the rolls, and had the custody of them committed 
to him in the 20th year of tliis reign (^). 

(fl) See Ayl. Chart. Introd. 35, . 


CHAP. xiir. 
EDWARD IIL 

(^' Judicature in Ireland — Lancaster made a Cotuitif 
Palatine — The Charters — Of Purveyance — Tenures — 
Of the Ctergy-^Sci^e Facias for Tythes — Of Provisors 
^ — Of Pramtinire — Probate of Wills and Intestacy"^ 
Th^ Statute} of Labourers — Trade and Commerce'*^ 
The Statute of the Staple — F&restalling — Children 
born out of the Realm — Of Sheriffs. 

1 HE reigo of this king fills a great and distinguished 
space in the history of our law, whether we regard the 
statutes that were passed, or the decisions made by the 
courts. The order of proceedings, both civil and criminal, 
were amended in many instances by statute; and in the 
course of half a century, there was hardly a title or question 
that did not, at one time or other, undergo some discus- 
sion in court. I'he judicature of parliament and of the 
council, as well as that of inferior courts, was adjusted ; 
the claims of the clergy were qualified and settled ; the 
crime of treason was defined ; justices of the peace were 
established; the inferior ministers of justice were regulat- 
ed. ^ The learning of the law receired considerable acces- 
sions. Entails and remainders, discontinuances and re- 
mitter, actions upon the case; all these were new subjects 
of argument While these novelties were introduced, the 
old law was modified, real writs were better understood, 
and personal actions more considered. Such are the 
principal heads of inquiry in this king's reign. We shall 
begin with the statutes. 
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The great length of this reign^ and the frequent sitting 
of parliament^ contributed to give birth to more acts of le- 
gislation that! are to be found in any of the preceding reigns. 
The statutes being very numerous, and at the same time 
multifarious and short, it seems adviseable, in discoursing 
upou them, to deviate from the method that has hitherto 
been observed ; and, instead of treating* this part of our 
subject chronologically, it will be, perhaps, more condu- 
cive to a thorough understanding of what was done by the 
legislature towards meliorating our jurisprudence, to digest 
the statutes, according to the object/of them, into heads, 
and then speak upon them in that order which the history 
of each bead may seem to require; so that, notwithstand- 
ing the course of time may be disregarded as to the whole, 
the several parts will be considered as nearly as can be in 
an historical way. The same method will be followed^ 
for the same reason, in all the subsequent reigns. 

A very large portion of the statutes of this reign may be 
ranked under the title of regulations for the better admi- 
nistration of justice, both civil and criminal. The remain- 
der, which cannot properly be classed under that head, are 
of so important a nature, as to deserve a separate consi- 
deration. Of this kind are the statutes that relate to the 
political condition of the king's dominions, or the execu- 
tive authority of the crown ; those relating to tenures, or 
to the clergy ; the statutes of labourers, and the laws made 
for the protection of trade and commerce. We shall first 
take a view of the regulations made by these particular sta- 
tutes, and then proceed to those relating to the adminis- 
tration of justice. 

Of judicature The principal act of a political kind, is the 
in Ireland. Qrdinatio pro statu Hibemia, 31 Ed. III. 
St. 4. This, like a statute of the same tide enacted in the 
reign of Edward I (a), was made for the correction of c^r- 

(fl) Vid. ant. 99. 
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tain irregularities in the administration of justice in Ire- 
land. It appears by this act^ that Ireland was then fur- 
nished with courts of record corresponding, and bearing 
the same names, with ours. The two superior tribunals 
of this kingdom, those of the parliament and of the coun- 
cily seem to be imparted to that kii^dom, 6r confirmed by 
the present statute. Matters of a more important and 
arduous kind, says the act, shall be agitated and determin- 
ed, either in council|ier ^nVos comiliarios nostros, acpra- 
latos 4r magnates, etqaosdamdediscretioribus etprobwri^ 
bus hominibus of the neighbourhood where the council 
happened to be held j or in paiiiament, pet ipsos consili' 
arios nostros, acpralatos etproceres, qliosquede terra pra-* 
dict£, according to the custom and law of the country (a). 
It seems, at least from this mention of the council and par- 
liament in regard to judicial matters, that the constituent 
members of each were not ascertained with any great ex- 
actness. - ^ 

The remaining provisions of this act were of ^ very ge- 
neral nature, being chiefly to enforce such laws as had been 
made in the tim^ of Edward I. and had been, x>r were now 
intended to be, ingrafted on the Irish constitution; such 
as the statute of Winchester, those against maintenance, 
champerty, and other extortions and mal-practices of mi- 
nisters belonging to courts (6); and also some made in this 
reign, as diose against purveyors, particularly stat. 4 Ed. 
III. c. 4 (c). In the same spirit which dictated some laws 
to restrain the too easy granting of pardons in England, it 
was directed, that the justiciary of Ireland should not grant 
pardons of offences but in, and with the aissent of, the 
council and parliament: pardons were not to be general, 
but specifying the crime pardoned (d). It was ordained, 
diat the mayors and constables of staples should not, hold 

Oi) Ch. % Q) Ch. 3.-5. 10. 18, Vid. ant. 313. m (c) Ch. 4. 
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any pleas bat according to the statute of the staple (inean^ 
ing the English statute) (ci) ; not should any pleaaf be held 
in the exchequer against the statute^ that is, the stat. Artie, 
super Chartas (6). 

It seems the justiciary of Ireland used to go circuits 
twice a-year, together with others who were associated with 
him on the occasion : these were h^eld in every county. It 
^as now directed^ tiiathe should once a- year associate with 
bimsdf a prelate and earl, the chancellor and treasurer^ 
1^ some of the discreeter justices of the two ben<;hes, and 
barons of the exchequer ; and make inquiry into the con- 
duct of other judges, by the oaths of good and lawful men, 
as well clerks as knights, and certify to the king the resitl^ 
of such inquiry (c), 

^ These w«re the principal matters con tamed in this ata* 
tute. Although this act refers to several English statute 
with the mao» familiarity as if they wei-e the laW of Irdand^ 
without enacting them, or taking notice how or when they 
jwere adopted there, yet it intimatea that that country had 
custoois peculiar to itself; for it directs that certain things 
should be ordered Hcunduvi legem et conrnttudlfiem iiGrra 
noUra Hibernue. Pefhaps the ufiual'way of introducing 
English £(^tules into Ireland, was to transmit them thither 
undi^r the great seal, as they were sent into English counr 
ties to the sheriffs. Thus when the ordinance, of which 
we are npw speaking, directs that felonies shall not be par- 
doned generally, but that the fact shall be i^ecified, it goes 
QXkjjuxta tenorem cujmdam statuti per nos et consilium 
nostrum Afiglia editi, et niissi ad Hibermam observatif- 
di{d), alluding to a statute of this king, which will here- 
^ter be mentioned (e). We have before seen,, that the 

(ir)eb.9i (fi)Cb.lL Vid^antSsr. (c)Ch.l7. («f)Ch,6. 

(e) It may be remarked, that at thii period, while taws were thus im^ 
posed on the Irish nation by the legislature of this country, and at (he 
pleasure of tbe crown, that country had a parliament of its own. 
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Bistxtte of . Lincoln, 12 Ed. II. sU 1. was trandtnitted to 
Ireland to^ be enrolled in the chancery there, and to be 
senf to the different courts, and also into the several coun- 
bes, to be observed the same as in England (a). The 
whole business of legislation was, in these days, extremely 
ai^bitrary and irregular, as well in the manner of executing 
and enforcing statutes, as in tha( of making of diem. . 

To return to Engli^ affairs. As Edward had assumed 
the title of France, some persons apprehended, that should 
the two crowns hereafter unite upon one heUd, this, being 
the smaller^ might be treated as the subject kingdom; To 
qviet these jealousies, the king caused it to be declared in 
parliament by stat. 14 Ed. III. st. 5. that this kingdom 
should never lie in subjection to him or bis heirs, as kings 
of France: but this is one of those laws to which it has 
l^leased Providence there should be no occasion to resort. 

Some years after, towards the close of bis reign, the 
kii^ dealt less scrupulously with the crown and its prero- 
gatives,, by investing on* of his subjects with a part of its 
royalties. We have seen that William the Conquer6r, 
soon after he was settled, had given to the earl of ^Chester 
the royalty and prerogatives of a Qounty palatine in Chester : 
the same princely franchise had for many years been en^ 
joyed . by the bishops of Durham, in their bishopric (&)• 
In imitation ofthese^ the kingpin the Q5th year of his reign^ 
having promoted his favourite son John, who had married 
a daughter of the late Henry duke of Lancaster, to the title 
of duke of Lancaster, did in reward of his great services 
in the French war confer on him the county of Lancaster, 
with the power of having a chlmcery, and writs issuing 
therefrom ; the appointment of ji^tices for all pleas, civil 
or criminal, with officers for the due execution of justke; 
^t quacunq ; alia^libertates. etjura regalia ad cemkatum 
palatinum pertinentia, adeo liberi et integri, stent Comes 

(m) Vi<L aut 303, 303. (6) Vid. ant. Tol. 1. 4S.. 
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Ceslria dignoscitur obtinere. So distuiguished an faonoiir 
as this was oonferred in open parliament (a). 

The lords marchers on the confines of the principality of 
Wales exercised franchises somewhat similar to those of 
counts palatine (6). To keep these barons under the sove- 
reignty of the king> it was enacted, by stat. 3d Efl. 
III. c. 2. that such lords and lordships should be attending 
and annexed to the crown of England^ as they had been in 
all times past, and not to the principality of Wales, into 
whatsoever hands the principality might come. The de- 
pendence of these lords on the crown of Ei^land was ex- 
tremely necessary towards the peace and quiet of the neigh- 
bouruig counties. 

In no time was there greater shew of solicitude to secure 
the subject in the enjoyment of his rights, and privileges, 
than all through this reign. It was in this spirit that the 
Stat. 4 Ed. III. c. 14. was made, ordaining, that a parlia^ 
ment should be held every year once, and 
ije ar erg. ^^^^ often if need be ; which was renewed 
by Stat. 36 Ed. III. st. 1. c. 10. It was intended 
by the frequent and .regular meeting of diat as* 
sembly, that resort might always be had thither for 

(a) Tyrr. vol. III. 567. We are told, that " in the 3« Ed. III. the king 
ii) fa\l parliament did gird his son John with a sw^rd^-^and set on his head 
ft cap of fur, and updn the same a circle of gold and pearls, :lnd named 
him duke of Lancaster, andThereof gave to him an^ to his heirs male oi 
his body, and delivered him a charter. This was the third duke England 
ever saw. Again, in full parliament, anno 50 Kd. tit. the king erected 
^ the county of Labcaster into a county palatine, and honoured the duke of 
Lancaster therewith for term of .his life.'' Sasays Lord Coke, 4 InsU80#, 
The grant was thus : Concessitmts pro nobis et fuendibus mutrit pr^ato filw. 
noitro quod ipse ad totam vitam suam kabea^ infra C9nutatum Lancastrias can- 
ceUariam suanif ac brevia sua sub sigiUo suo pro<iffido cancellarii, deputando et 
COtuUtvMndo jtuUUariot 9uos tarn adplaeiia corona qu^ ad qutaeunq ; alia pla* 
atufiommunem legem tangential tenendoy ac cognitiones eorundem, et qvatcunqi' 
execuHienes per brevia sua, et minittros tuosfadendasi et quacunq; oBa, Hber* 
totes et jura regalia ad comtaium paiaiinum pertmentia, adeo Ubert et integrt 
sicut Qmts Cestrim dignoscUur obtinere. 

\b) Vid. ant. 94. 
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the correction of disorders, and the amendment of the law. 
The Great Charter, and the Charter of the Forest, being 
considered as the oorner'^stones of the English law and con- 
stitution, were confirmed over and over again. It seemed 
to be a matter of course all through this reign to prefix a 
confirmation of the Charters to every statute of any length 
or consequence* To these two Charters were sometimes 
added, a confirmation of all franchises and privileges en- 
joj^d by cities, boroughs, or individuals ; and sometimes, 
tlioiigh less frequently than in former times, a confirma^ 
fion of the liberties of die chur.cK(^). ^ot content with 
these general confirmations]^ particular parts of Magna 
Ckartdf which were esteemed more calculated for protect- 
kig tbedghts of the people, were specially re-enacted. It 
wa» declared, by stat, 5 Ed. HI. c. Q. (in conformity (fi) 
with the express vvords almost of Magna Chart a, ch. 29.) 
that Qo man should from thenceforth be attached on any 
accasattoD,. nor forejudged of life or limb, nor his lands, 
tenements^ ^oods, nor chattels, seized into the king's hands 
against the focm of the. Great Charter and the law of the 
land ; and again, by stat. 29 Ed. HI. c. d. that no man, 
<tf .what estate or condition soever, should be put out of 
his land or tenement, nor taken, nor imprisoned, nor dis 
inherited, nor .pat to death, without, being brought in to 
answer by due prodess of law. 

Among other grievances provided against by of purvey- 
t|ie Great Charter, and also, by/sta^utes in this ^"^®* 
reign, was that of purveyance* Very early in this king's 
time some laws were made to regulate purveyors ; and 
these were followed by several others made in different 
parts of the reign. It was enacted, that there shoidd be 
no purveyance but for the houjse of the king and queen^ 

Xa) Stat. 1 Ed. lU. st. S, c. 1. 9. Stat. 2 Ed. III. c. 1. Stat ,5 Ed. 
m. c. 1. Stat. 14 Ed. in. St. 1. c. 1. Stat 31 Ed. III. st . 1 je, 1. Stat. 
37 Ed. in. c. 1. Stat. 38 Ed. III. st..!. c. 1. Stat. 42 Ed. III. c, 1. 
Stat. 50 Ed. lU. c. J ,3. Qj) Vid. ant. vol.'l. S49. 
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and their children ; which too was to be at a fair appraise- 
ment (a) : and it was made felony ta take any thing, by 
/ way of purveyance, without a lawful warrant (b). Many 
oAer checks were imposed on purveyance. The com- 
mission of purveyors was to be under the great or privy 
,seal, and none other (c) : tkey were not to take timber ((2?); 
and the king's butler was not to take more wine than 
should be appointed (e). Purveyances under twenty shil- 
lings were to be paid immediately, and those above that 
sum within a quarter of a year (f^^: y afterwards it was di- 
rected, that poultry and other small articles should be paid 
for with ready-money ; and all other things within a mondi 
, or six weeks (g) . At length it was enacted, that the heinous 
name of purveyor should be changed, and he should be 
named buyer; and accordingly that statute all through 
speaks of it as of buying and sellings and calls them buyers 
kind sellers. This statute confines such prerogative-^y£i^ 
to the house of the king and queen only ; nor was it to be 
made but where there was plenty. The commissioners 
were to be people of sufficient estate ; their conunissions 
to be renewed half-yearly. All takings and buyings were 
to be for ready-money only; and to take any otherwise 
than ordained by this act, was made felony (i), as we have 
seen it had been upon the former method of piirveyance* 
There were likewise penalties inflicted^ on buyers, if they 
favoured some, and charged others (i). Commissions were 
to be awarded to inquire what things buyers had taken, 
and what they had delivered ; and punishments inflicted 
for defaults either iii taking or delivering (A). Thus was 
die great oppression of purveyance gradually fined down to 
a more' gentle form, till it amounted to little more than n 

(a) gtat. 4 Ed. III. c. 3. Stat. 34 Ed. III. c. 8. (b) Ch. 4. Stat, 
a Ed. III. c. 2. Stut 14 Ed. III. St. 1. c. 19. (c) Stat 25 £d. III. 

•t. 5. c. l! (rf) Ch, 6. (#) Cb. 21. ff) Stat. 28 Ed. IIL c. 1«. 
(g) Stat. ^ Ed. III. c. 3. {h) Stat. 36 Sd. III. st. 1. c. 2» <t> Ch. 3. 
(ifc) Ch. 4, 5, 6. 
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pre-emption, or preference in favour of the king and 
iqueeti's household. 

. Having considered such statutes as related to the poli- 
tical condition of the king's dominions, and the executive 
authority of the crown, we come now to the statutes that 
made any alteration in the law of tenure. We Tenures - 
have seen how the I9W stbod as to the alienation 
©f the king's tenants in capite^ by the statute Depraroga^ 
thoa regis (a). Notwithstanding the sort of liberty there 
admitted to be in tenants in capite/ these landholders 
could never safely alien without the king's licence ; and if 
they did> the land used to be seized into the king's hand as 
forifeit, according to the rigour of the old law between lord 
and vassal. This was, however, now thought a severe 
pefaalty; and it was ordained by stat. 1 Ed. III. st. 2. c. 
12. that the king should not in such case hold the land as 
forfeit, but that in all cases of such alienation, he should 
have a reasonable fine in the chancery to be levied by due 
process. Ilius forfeiture jfor alienation was wholly taken 
away, and in lien thereof a fine was paid by the king's 
tenants as a matter of course, either before or after aliena- 
tion. Some years after, in order to quiet property, a 
statute was made (b) to confirm all alienations of tenants 
in eapite, made in the reign of Henry HI. or before ; 
saving to the king Us prerogative, as to all that bad been 
made in the time of Edward I. Edward II. and in the 
present reign. Because some lands holden of the king, 
as of ah honour, had been seized for alienation, under 
pretence of their being tenancies in eapite, contrary to 
Magna Ckarta, which had iBxplained this matter (c), it 
was declared by the same statute {d), that no man should 
be aggrieved by reason of such purchases. 


(«) ¥iz. ch. 6. Vid.ant. 307. (J) Stat. 34 Ed. III. c. 15. 

{c) Vi2.clL.31.Vid.anf.vol.L238. (d)Stat. lEd.UI.st.^. c. 12. 
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To qualify some of the king's feudal claims^ it was'de^ 
clared, by stat. 25 Ed. III. st. 5. c. 11. that a reasonatje 
aid pur f aire fil chevalier ^ and pur file marier, should be 
levied according to the statute (a); and in no other way; 
that is; of every knight's fee held immediattely of ihe king, 
twenty shillings^ aild of every twenty pounds of landholden 
immediately of the king in socage, ty^'enty shillings and no 
more. The sen'ices of tenure were made a pretence for 
exacting more attendance than tenants were bylaw bound 
to perform. Such excesses made it necessary to declare, 
by stat. 25 Ed. III. st. J. c. 8. that no man should becon- 
straioed to find men of arms, hoblers^ nor archers, except 
they held by those services, and then oiily by common assent 
and grant of parliament ; so that evea the common dues of 
tenure were qo longer to be demanded, than when they 
were Called forth by an act of parliament. Iliese regu- 
lations strongly shew, that the feudal constitution had now 
ceaseii to answer the purposes of its first institution, and 
was hastening to the decay and neglect into which it soon 
after fell. In the time of Edward II. the ministers of that 
prince had compelled many to enter into obligations to be . 
attendant on tlie king with arms and accoutrenients ; all 
which were declared void in the first year of this reign (i), 
and ordered. to be cancelled. To such Expedients had 
they recourse, as substitutes for the andent military policy, 
which was now found inadequate and useless. 

Tenures were principally considered as a source of re-^ 
veuue to the crown : in that light they were as strictly kept 
up as ever, and became very often the occasion of great 
oppression* The ascertaining of the king's right, in these 
instances, depended on the escheators ; and many statutes 
were made in this reign for the better ordering of that 
office, as well to secure the king in a due receipt of all 

(«) Via. Wertm. 1. cb. 36. Vid, ant. HI. (*) Stat. I Ed. III. 

it» 9* c. 15. 
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bis lawful casualties, as to protect the people against the 
mal-practice pf officers intrusted with so much power. 
It seems, the number of escheators had been reduced to 
^o; one to act on this side Trent, the other beyond it. 
But a statute was made to increase the number to what 
they had been when the king first came to the throne ; 
which number, however^ is not mentioned by the act. It 
was further ordained, that those escheators should be 
chosen, by the chancellor, treasurer, and chief baron of 
the exchequer, taking to them die chief justices of the 
two benches, if they were present, the same as in chusing 
sheriffs, which will be mentioned hereafter. No escheator 
w^s to continue in his office above a year {a), Escheators 
were nolto do waste in lands beloYiging to the king's heirs, 
but ^ere to return the writ of diem clausit extremum, with. 
a l#ue extent, into the chancery forthwith ; and if the next 
friends of the heir pleased, they might have fhe lands in 
fsurm till the heir's age, yielding the value to the king, by 
agreement with, the chancellor and treasurer. The heirs, 
when. they came of age, were to have an action of waste 
against such guardians and farmers (6). Escheators were 
to be answerable to the king for the value of the farms of 
iBiUs and other profits belonging td the king's heirs, in 
proportion to the time they were in the king's hands (c): 
they were to take inquests by good people and lawful, of 
sufficient inheritance and good fame, and of the same 
county where the enquiry should be ; and the inquests so 
ajken were to be indented between the escheators and the 
jurors ; if not, they were to be void : the inquests were ako 
to be taken in good towns, openly, and not privately (d). 
Wherever lands were seized into the king's hands by office 
of the escheator, on account of alienation without licence, 
or the tenant in capite dying and leaving his heir within 
age, it was to be returned into the chancery; and if the 

(fi) Btat. 14 £d. III. St. 1. c. 8. (6) Ch. 13. (c) Stat. 28 Ed.IU. c. 4. 
(<2) Sut.34£d.IlLc. 13i 
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tenant would traverse the office so taken by the king's 
command, and say, that the lands were not seizable, he 
was to be received so to do, and process was to b^aent 
into the king's trench to try it according to law (a). 

At length it was ordained more fully by stat. 36 Ed. III. 
St. 1. c. 13. that land seized into the king's hands because 
of ward should be kept without waste ; that the escheator 
should have no fee of wood, fish, venison, or other thing ; 
but should answer yearly to the king for the issues and pro- 
fits ; and if he did otherwise, and was attainted thereof, he 
was to be ransomed at the king's will, and yield to the 
heir treble damages : the same was to be in all cases of 
lands seized into the king's hands by office taken before 
escheators. The escheator was to send the inquest, 
within a month, into the chancery, and a writ was to be 
delivered to him to certif/ the cause of seisin ; and then 
any party might be heard to traverse the office, and shew 
his right, as directed by the above act ; snly there is added 
by the present statute the pain of two years imprisonment 
in case the escheator acted otherwise. By stat. 42 Ed. 
HI> c. 5. no person was to be escheator unless he had 20l. 
at least of lands in fee, and discharged his office in person* 
There was great complaint, that escheatol-s, sheriffs, and 
other officers of the king, seized the lands, goods and cha^ 
tels of many, surmising that they were outlawed ; which - 
was often grounded upon a person having the same name 
with the person meant in the writ, who was not sufficiendy 
distinguished by an addition, or particular description. To 
prevent the oppression consequent upon such mistakes, tt 
was ordained, by stat. 37 Ed. III. c, 2. that persons so in- 
jured should have a writ of idemptitate nominis, a writ that 
was in use before this act, but of which we have not yet 
had occasion to say any thing. Besides that, the foUowh^ 
course of redress was now directed. /The party whose laud 

(«) Stat. 34£d. m.c. 14. 
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or goods M^ere seized was to find surety before the officer 
who had the warrant of seizure, to answer for the value to 
the king ; and this was to be done without any fee, on pain^ 
of double damages to the party grieved, and being heavily 
punished at the king's sujt. Thus, in one instance, was a 
very summary method devised for those who were injured 
by these officers. 

Several statutes were made in this reign to ^^ ^. ^ ^j ^ 
settle such claims of the clergy as still re- 
mained exposed to the jealousy of the temporal power^ 
and were'not secured by any parliamentary provision. 
The great subject of discussion between the spiritual an4 
temporal authority had hitherto been upon the jurisdiction 
of cauaes, and the personal exemption of clerks from the 
secular courts. This dispute had been so adjusted by the 
statutes of Circumspfcti agatis, and of Articuli cleri, io 
the two last reigns (a), that no further clamour was kept 
up on that head. Some points, however, respecting the 
property of the church, called for regulation; others 
that had been lately occasioned through the ambition and 
avarice of the pope, created new apprehensions, and be- 
came fresh ^subjects of discontent in this and the next 
teiga. It was endeavoured to restrain these new usurpa- 
tions by the statutes of provisors. These, and the other 
statutes relating to the clergy, exhibit the clerical state in a 
new point of view, and are well deserving attention. We 
shall, Uierefore, take a view of them in the order in which 
diey were made. * 

The first statute on the subject of ecclesiastics and ec- 
clesiastical property, is Stat. 1 Ed. III. st. 1. c. 10. b; 
which the king binds himself not to demand of bishops 
and religious houses any pensions, prebends, churches, and 
Gorodies for persons, but in cases where he in conscience 
might 4p it. The next are stat. 4 £d. III. c. 6. and stat. 
S Ed. Ill* c. 3. both confirming the statute of Carlisle, 

(a) Vid. ant. 2U.J91. 
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S$ Ed. I. St. l.(a): then follows stat 14 Ed. HI. St.. 4. 
which was occasioned^ as the act says, by many oppres* 
sions and grievances done in divers manners by the king's 
servants to people of holy church. To prevent these in 
future, it was enacted, in the first place, that the king's 
purveyors should take nothing within the fees of holy 
church against the will of the owners (i). . The other pro- 
visions of this act relate to the temporalties of bishops. 
As the law now stood, the exception of plenarty^ in a writ 
for recovery of a presentation, was.nevejr allowed against 
the king, because he was not within the stat. West. 2. c* 
S (c). and was, besides, protected by the old naaxim, nul* 
lum tempus occurritregu it oftea followed from this^ 
that persons wer^ turned out of their benefices after long 
possession, by reason of the temporalties of bishopa and 
advowsons of infants coming into the king's hands. To 
remedy this in future, it was ordained^ that the king, in 
such cases, should not make collation or presentment after 
three years from the avoidance ; nor should any one, after 
such time, be bound to answer to the king ia a quart im-. 
pedit{d): and further, the king . declared that he would 
not seize into his hands the temporalties of bishops^ ab^ 
bots, priors, or -other people of holy church, without just 
cause, according to and by judgment of l8w(e). 

Because the king's escheators and other keepers of tem-^ 
poralties had been used to commit great waste> it was or* 
dained, that such persons should do no waste or dostruo^ 
tion ; they should sell no underwood, nor hunt or fish diere** 
on, nor rack the tenants : and in order to put the custody 
of temporalties into safer hands than, those of the king's 
officers, they were to be offered to the dean a;id chapter, to 
whom they were to be demised by the chancellor andtrea-* 
surer at a reasonsible rate, according to the remembranoM^ 


(a) Vid: ant. 157. (b) Ch. I. (c) Vi'd. ant. 154. 

(rf).Ch.2. («)Ch.3. 
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io the exchequer; sp that escheators should have no right 
to intermeddle therein ; saying, howevel*, to the king aU , 
knight's fees, advowsons of churches, escheats^ wards, 
marriages, reliefs, and services of the said fees (a). The 
letting such lands to the dean and chapter was founded 
upon the same policy as that before mentioned^ of letting 
the lands (b) to the next friends of the heir; these persons 
having a sort of interest in the lands, at least such a rela-> 
tion to them as was likely to restrain them from conumt« 
tibg destruction or waste thereon. 

Another statute was made for the better ordering of 
clerical property, intitled, J. statute for the clergy, stat. , 
1$ Ed. III. St. 3. One provision of this was to secure the 
execution of the statutes of mortmain passed in the time 
of Edward I (c). If prelates, says the act, clerks beneficed, 
or religious people, who have purchased lands in mortmain, 
were impeached thereof before justices, andtthey shewed 
the king's charter of licence and process thereupon ma^e 
by an inquest of ad quod damnum {d), or the king's grace, 
or by fine, they should be left in peace, without any further 
disturbance : and if it should not appear that they entered 
by licence, they should be received to make a convenient 
fine for the same, and so the matter should cease (e). 

The following provisions relate to matters of jurisdic- 
tion* Besides the grant, that an archbishop should not be 
inapeached criminally before the king's justices, and what 
rda;ted to the trial of bastardy (f) (both which will be men* 
. tioned in another place) it was declared^ that no prohibit 
tion should be awarded out of the chancery but where the . 
king had cognizance (g). And because commissions had of 
late been given to justices to inquire into the conduct of 
ecclesiastical judges, whether they made just or excessive, 
process in causes testamentary, and others that notoriously 

(«) Ch. 4, 5. (Z.) Vid. tut. 373. (c) Vid. ant. 154, &c. 
(d) Vid. «nt. 230. [e) Ch. 3. ffj Ch. I, 3. {g) Cb. 5. 
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belonged to the church, upon which commissions manjspi* 
ritual judges had been indicted; it was now enacted, that 
such commissions should be repealed, and no otl^ers should 
be granted^ except only of such articles as used to be iq 
the eyre. 

Scire facias for It was a commou' process to institute an 
tythes. inquiry about tythes by a scire facias against 

some ecclesiastical person, warning him to answer in the 
chancery concerning his tythes, and there shew cause 
wherefore the tythes in question should not be restored to 
the demandant ; which scire facias was as well for the 
king as the party, ^li was enacted, that such writs should 
no longer be brought (a). 

In the 25th year of the king there was another statute 
for the clergy, better known by the title ofStatutum de cle^ 
rOf 25 Ed. III. st. 3. By the first chapter of this act, the' 
king gave up'all right to presentations that belonged to his 
^ancestors in right of any other person. But having made 
thi^ renunciation of right to enforce old claims, it was, in 
return, thought proper that the limitation which had been 
set by Stat. 14 Ed. III. ^t. 4. c. 2. to his* presentations (6), 
should be repealed ; and so it was by ch. 2. of this act. 
Because the king sometimes made presentations upon un- 
true suggestions of clerks, where he had no right, it was 
ordained, that if at any time before judgment, it should 
appear upon examination that he had no right, the present^ 
ation should be instantly repealed, and the other party 
have all proper writs out of chancery to reinstate him in 
his rights (€). Again, after a lapse to the bishop, ajudg- 

' ment would sometimes be obtained by the king, through the 
collusion of the patron, in order to defraud the bishop of 

hisright of presentation by lapse; and it was not the usage 
to. admit the bishop or his clerk to defend the right, and 

(•) Ch. 7. (/') Vid, ant. 376. (c) Cli. S. 
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counterplead the king's title. To remedy this, it was en- 
acted, that where bishops so presented, and then the kbg 
presented and brought his action against the patron, who 
suffered the king to recover without trying the right; in 
such case, the bishop iihould be received to (Counterplead 
the king's title, although he claimed nothing in the p^tron^ 
age (a). Because the ecclesiastical cognizanfce of avoid* 
ance of livings had been lately encroached upon by the' 
secular justices, it was declared, that the said justices 
should receive challenges in favour of the clerical juriddic: 
tion, when made by any bishop (b). 

That bishops might riot be brought jiito the danger of 
having their temporal ties seized into the king's hands, so 
often as they had been, for contempt!?, in not" obeying 
writs of quare non admisit (c), it was ordained, that the 
justices might receive a reasonable fine, according to the 
degree of the contempt, in lieu of such forfeiture (d). 
The remaining provisions of the statute de c/ero, concern- 
ing privilege of clergy and indictments, belong to another 
part of this work. 

We have seen the jealousy entertained in the 
reign 6f Edward I. of foreign ecclesiastics, P'ovisora. 
who were trying all means of draining church-property out 
of the kingdom : this was checked in sotne degree by the 
statute de asportatis religiosorum, made at Carlisle (e). 
At the time of that act, another method than that aimed at 
by the act, of conveying the riches of the church into the 
hands of foreigners, had grown into practice. The per- 
sons acting in ' this new device were called provisors : 
but thcrugh the parliament were then apprised of this new 
incroachment, no special regulation was made to restrain 
it, . and it was left merely with the judgment of the. 
legislature against it (f). Since that time this evil had 

(a) Ch. 7. . (6) Ch. 8. (c) Vid. ant. vol. L 359. . (<{) Cii. 6*' 
(e) Vid, ant. 157, 376. 
(fj For the description of provisors, vid. post. 380, 381 . the preambl* 
to the Stat, of provisors. 
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grown to sueh a height, and so exasperated Vere the na- 
tion, that in the first year of this king's reign there was a 
petition from the commons, praying, that no alienpromor, 
nor any procurator for him, should come into the land, or 
go out of the realm or the king's power, in order to pro- 
secute zuy provision, under pain of life and member; but 
the further consideration of this matter was adjourned till 
the king should come of age (a). We find nothing done 
on this subject by the legislature till the 2.5th year of the 
king, when complaint was again made of those ^^ who 
" purchase in the court of IRome provisions to have abbies 
^^and priories in England, in destruction of the realm 
*' and of holy religion/' To remedy this it was then en- 
acted, by a chapter at the latter end of the statute of pur- 
veyors, Stat. 9i5 Ed. III. St. 5. c. 22. that whoever purchas- 
ed such provisions of abbies or priories, both himself, his 
executors, and procurators, who sued and put in execution 
such provisions should be out of the king's protection, 
and be treated as the king's enemies; and all persons who 
did any wrong to the persons or property of such provisors, 
were to be liable to no action for the 3ame. 

In this manner did the parliament begin with these ec* 
cksiastical offenders: but it did not stop here; for in the 
same year a special act was made, intitled, A statute of 
provisors of benefices, 25 Ed. III. st. 6. and again, in die 
very next parliament there was another statute of provisors, 
27 Ed. III. St. I. ^ These two are the statutes of provisors 
mostly referred to on this subject, and prescribe the whole 
method of proceeding against such offenders, and others of 
the like sort. 

The first of these statutes opens with a long preamble set- 
tmg forth the grounds upon which such restrictioifs were to 
be justified, and the present necessity there was for making 
them. . This preamble, together with, the enacting part 
of the statute, gives a perfect idea, yfhait provision andj^ro* 

{,a} Pari. Rot. 1 Ed. lU. 26. 
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t^isors were ; fbr which reason w^ ahall state the substance 
of it, preferring this to any other account of these two 
words that might be extracted from writers of a later date, 
however learned or accurate ; this being the method that 
has been adhered to through the^ whole of this History, to 
pursue the language of our statutes and law-books as die 
best guides in matters wholly of a legal nature, without 
recurring to the aid of modem writers, except on some 
Tery few and very particular occasions. 

The preamble recites, that it had been shewn to the 
parliament of Carlisle, 35 Ed. I. that the church of Eng* 
land was founded by the kings and nobles of the realm, 
for their instruction and that of the people ; and also for 
keeping up hospitality and alms and other works of charity 
in places where churches were founded; for which pur» 
poses, sees and rents to a great amount had been appro- 
priated by the said founders to the prelates and otfa^r bene- 
ficed persons; from which resulted that right of collatioa 
and presentation claimed by the king and his nobles ; wad 
that the higher orders af such clergy constituted a considep* 
able part of the king's great council, to advise him in na- 
tional affairs. This being the nature and condition of the 
national church-establishment, it was considered as a great 
grievance, that the bishop of Rome, accroaching to him- 
self the seigniories of such possessions and benefices, did 
grant the same benefices to aliens, who never dwelt in Eng- 
land; to cardinals, who by the rule of their order never 
could dwell here; and toothers, as well aliens as denizens; 
a^ if he was patron, and had the advowson of such digni- 
ties and benefices, contrary to the known law of the king- 
dom; so that, in a short time, if the bishop of Rome 
went on in that manner, there would scarcely be a bene- 
fice in the realm that would not be in the hands either of 
aliens or denizens by virtue of such provisions, without the 
concurrence, and against the will, of the founders and pa» 
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trons of the adf owsons^ to the entire destruction of all the 
purposes for which such ecclesiastical establishments were 
made. It was therefore at that time adjudged, in full 
^parliaments that such oppressions should not be suffered. 
The preamble of the statute goes on and recites, that in 
the present parliament, 25 Ed. III. a' further complaint was 
made on this subject, namely, that the above-mentioned 
mischiefs daily increased more than ever; and that now of 
late the bishop of Rome, by procurement of, clerks and 
otherwise, had reserved, and did^ daily reserve, to his col- 
lation, generally and specially, as well archbishoprics, 
bishoprics, abbies, and priories, as all other dignities and 
lother benefices of England, which were of the advowson 
of people of holy church, and give the same as well to 
idiens as to denizens, and took of all such benefices the 
^st-frufts; and many other profits, so that great part of 
•the wealth of the country was expended in the purchase of 
such livings; and many clerks who had been presented by 
their lawful patrons, and had holden their benefices for a 
long time peaceably, were put out. To remedy all these 
mischiefs, and in pursuance of the opinion of the parlia- 
jfnent in the 35th year of Edward I. it was now enacted as 
follows: 

In the first place, it was enacted, that aU elections to 
church preferments that were elective should be free, as 
i|i times past ; and that all persons collated or presented 
should enjoy the same freely, in the manner in whieh thej 
were infeoffed by their donors ; secondly, in case any re- 
servation, collation, or provision, was made by the see of 
Rome, of any church-benefice, in disturbance of such free 
electiop, collation, or. presentation, then,. for that time^.the 
king was to have the collation to such archbishoprics and 
other dignities as were elective, and of his advowson, in 
the same manner .as his progenitors enjoyed it before free 
elections were granted, under certain forms and conditions; 


CHAP. XIII. EDWARD III. $89 

Btich as, to demand of the king a cor^e ^elire, and after the 
election tq have the king's assent, iivhich, says the act^ 
cug^t to be the form observed now ; and if it was deviated 
fi-om, and the conditions not kept, it was but reasonable^ 
continues the act, that the thing should return to its first 
nature. In like manner, if it was of any house of religion 
of the king^s advowson, the king was to have the' collation 
for diat time; and so also of any church, prebend, or 
benefice, of the advowson of any person of holy church. 
But if such houses of religion or church-benefices belonged 
to the advowson^ of any lord, or other person, then the 
collation, in the above cases, was to fall to him; and if 
such patrons did not present within half-a-year after the 
avoidance, nor the bishop by lapse within a month after such 
half-year, then the presentation was to belong to the king. 
It was enacted, if the persons presented by the king or 
any of the before-mentioned patrons were disturbed by 8i|cb 
frovisarsy that such provbors, their procurators, executors, 
and notaries, should be attached by their bodies, and brought 
in to answer ; and if <ionvicted, should abide in prison 
without bail or mainprize, till they had made fine and ran- 
som «to the king, at his will, and gree to the party grieved; 
and before they were released7 they were to make renun- 
ciation, and find sufficient surety not to do the like in time 
to come, nor to sue any process by themselves, or by any 
other, at the court of Rome or elsewhere, on account 
of such imprisonment or renunciation, or other matter 
relating thereto. In case such provisors'^ procurators, exe- 
cutors, or notaries, were not found,' the e^rigen^ was to run 
against them by due process, and writs were to issue to take 
their bodies, as well- at the king's suit, as at that of the' 
party. In the mean time, the king was to have the profits 
of ^such benefices so occupied by pro visors, except abbies, 
priories, and other houses, that had colleges or convents; 
and in suclr houses the colleges or convents were, to have 
the profits. In order to suppress these practices as soon 
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as pos^ble, this statute was to relate as well to such coUa* 
tioDs in times past, as in time to come. - 

We have seeii^ that these promisors were to find security 
not to sue process in the court of Rome^ with design to 
invalidate any of the regulations of the last act against pro- 
vision. The suing in the court of Home was another 
mischief that was heavily felt at this time>and loudly- com- 
plained ofy^not only as a personal vexation to suitors^ but 
as an infringement upon the law of the country^ and the 
independence of the nation. To restrain these applications 
to a foreign tribunal, the following regulations were made 
by the stat. 27 Ed. III. st. 1. c. 1. which also is ^sailed in 
the statntc-^bopky A Statute of Provisors;. It was ordain- 
edy Aat aU people of die king's ligeance^ who shquld draw 
aoy ode out of the realm in plea, the qognizance whereof 
belonged to the king's court, or concerning things whereof 
judgment had been given in the king's court.; or: who sued 
in another court, to defeat or impeach the judgments glvea 
in the king's court; should have a day, containipg the spaei^e 
of two monihs^ by tjtarnittg.tohe.mstd^ to 
them» in the place where: the possessions in 
questiob lay, or where they hsid lands, or other possessions, 
by the sheriffs, or other the king js ministers, to a|>pear be- 
fore the king and his council^ or in his chancery, or .before 
the king's justices iii the one or other, bench, or before 
other justices deputed for that purpose,, to answer in per- 
son to the king for the contempt ; and if they came not 
at the day, then that they, their procui^itars^ attor- 
nies>^ executors, notaries, and maintainers, should from 
that day be pift out of the king's protection, their lands, 
goods, and chattels, forfeited to the king, and their bodies 
taken and imprisoned, and ransonied at the king's pleasure. 
Thereupon a writ was to be made to take their bodies, 
and to seize their lands, goods and possessions^ into the 
king's hands; and if this writ was returned non inventus, 
they were to be put in exigent and outlawed. The ap' 
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pearance of the offender any time before the outlawry 
was to intitle him to be received^ to abide the judgment 
of the courty but 9uch appearance was not to save the for- 
feiture. 

The subject of provisions, and citations out of the court 
of Rome was taken up again, some few years after, and a 
new course was delineated for I'estraining practices so detri- 
mental to individHals, and to the country at large : this 
was by stat. 38 Ed. III. st. 2. In the first phce, the sta- 
tutes 25 &27 Ed. III. were thereby confirmed, except only 
that prelates and lords were not to be subject to the arrest 
or imprisonment which had been ordained by those acts* 
Further, in addition to those two acts, it was ordained, , 
that persons who had purchasedbr obtained, at the court of 
Rome, citations against the king, or any of his subjects> 
or had prqcured deaneries, archdeaconries,' provosties, and 
other dignities, offices, chapels. Or benefices of holy church, 
belonging to the collation or^ gift of the king, or other lay 
patron of the realm; and also persons who obtained churches, 
chapels, offices, benefices, pennons, or rents, amortised, 
and appropriated to churches cathedral or collegiate, abbies, 
priories, chauntries, hospitals, or other poor houses ; and 
also all maintainers'and abettors of such persons, and those 
suspected of such pursuits, should be arrested and taken by 
the sh^ifFof the ^lace, and justices in their sessions, depu-< 
ties, bailiffs, and other the king's ministers, by good and 
sttfilicient mainprise, replevin, bail, or other surety (the 
shortest that might he) and be presented to the king, or his 
council, there to remain and stand to right, to receive what 
the law would give them ; and if they were attainted of any 
of the above matters, they were to suffer the penalties or^ 
dained by stat. 25 Ecf. III. beforementioned (a). 

If a person suspected of asiy of the above offences was 
not within the realm, or could not be attached, he was to 

(a) Cb. 1. 
VOL. II. C C 
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be proceeded against* according to stat. £7 £d. Ill (a). If 
any person attempted any thing against this statute^ he was 
to be brought to answer in the above manner^ and if found 
guilty, was to be out of the king's protection^ and punished 
according to the stat 27 Ed. III. Oa the other hand, all 
persons suing maliciously upon this statute wereto be pu- 
nished at the discretion of the king or his council. All the 
lords and commons bound themselves to see this act fully 
executed. Upon the stat. 27 Ed. IIL was formed a writ to 
garnish or zmm such offenders to appear j which writ was 
in after-times, from the initial word of it, called upramu* 
fieri f or rzAer pramunire, facias; a piece of law Latin 
for pramoneri facias, Kc. 

The stat. 38 Ed. III! st. 1. c. 4. may be reckoned amoi^ 
the laws for restraining the clergy from drawing money out 
of the kingdom to the court of Rome, It says, thi(t whereas 
many people were bound in another court out of the realm 
(n^nlely, that of Rome) by instruments, and in other man- 
ner, such penal bonds in the third person (which form was 
peculiar to them) should be void. 

probate of wills To return to the 3 1 st year of the king. The 
and intestacy, parliament had been frequently solicited .to 
make some regulation about the probate of wills ; a mat- 
ter which had been managed by bishops' officers at their 
pleasure, without much regard to the duties of their trust, 
or the accommodation of the public (b) ; Jinit nothing could 
be obtained, further than recommendations to the bishopc 
to amend and correct abuses. In the 31st year, it was 
complained that the minbters of bishops and other ordina- 
ries took grievous and outrageous fines for the probate of 
testaments, and for making acquittances thereof. Upon ^is 
a statute was made, stat. SI Ed. Ill.st. 1. c. 4. ordaining/ 
that as the king had charged the archbishop of Canterbury 


(fi) Ch. 2. (i) Pari. Roll. 21 E<1, III. 51. 
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and other bishops to have this aTnended^ if they neglected 
so to do, the king should cause his justices to enquire of 
such oppressions and extortions^ and determine upon them> 
as weU at hifs own suit^ as at that of the party. 

If a man died intestate^ Mvk have seen that the chattels went 
to the ordinary^ who disposed of them as he pteased for the* 
good of the deceased person's soul ; but it was presumed the 
ordinary would answer all debts and demands upon such ef- 
fects, to which he was also boimd by the statute of Westqn. 
2 (a). However, sus the law eow stood, the relations, as it 
should seem, were entitled to nothing, at least in the dead 
mavis part, whatever chrim they might be. thought to have 
in the other two-thirds. But this was put upon another 
footing by Stat. SI £d. III. st 2. c. II. which ordains and 
decides, that where a person dies intestate, the ordinary 
shall depute the next and most lawfulfriends (b) of the in- 
testate to administer his goods. In order to give the full 
'effect to this trust, the statute ordains, that such deputies 
shall have an action to demand and recover as executors the 
debts due to the intestate, in the king's court, to administer 
and dispend them for the soul of the dead ; the pretence 
under which they had in fonner times been claimed by the 
or<tinary (c). These deputies were to answer also in the 
king's court to persons to whom the said dead person was 
holden and bound (that is, in obligations) in the same maur- 
aer as dxeci^ors should 4 and further, they were, like exe- 
cutors, to be. accountable to the ordinaries. From this it 
se^ms, diat the next friends of the deceased w^re to act 
merely as deputies to the ordinary, who was finally, as 
before, to have a sort of resulting trust in the"overplus, be- 
sides the election and patronage of delegating the adminis- 
firation to such of the next friends as he pleased. 

The next parUamaatary regulation relating to the cler-^ 
gy, was Stat. 36 £d. III. st. 1. c. 8. which was occasioned 

(«) Vid. ant, 167. (*) D« plits procheins, et plus loialx amis* 

. (c) Vid. ant. vol. I. 308. 
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by the late plague^ that had depopulated the church, as well 
as the laity. The priest^ having from thence taken occasion 
to make high demands for their service, certain limits were 
fixed by statute on the attendance of parish and other 
priests. The next was in matter of tythes. The clergy 
had claimed tythe of wo6d of the age of twenty years or 
more, when felled for ship-building or other uses, under 
the name of syha cadva. Complaint of this had been 
often made to the parliament (a). It was, declared, by 
Stat. 45 Ed. III. c. 3. that a prohibition and attachment 
should lie in such case. Respecting prohibitions in 
general,^ it was ordained by stat. SO'Ed. HI. c. 4. that where 
a consultation was once duly granted upon a prQhibifion 
made to a judge of boly church, the judge might proceed 
in the cause by virtue of that consultation, notwithstanding 
any other prohibition, provided the matted of the libel of 
the said cause was not engrossed, enlarged^ or otherwise 
changed. . • 

In the same parliament a new sanction was given to Ae 
privilege of person claimed by clerks. It was complained, 
that divers priests, bearing the sweet body of our Lord Jesus 
Christ to sick people, with their clerks, and othcjr people of 
holy church, while they attended divine semce in churches 
and church-yards, and other places dedicated to God, were 
often arrested; which, says the statute, was an offence to 
God, and a disturbance of divine service : it was therefore 
enacted^ by ch. 5. of this statute, that the same shoidd not 
be done in future. This is the last provision concerning 
the clergy in this reign. 

The statutes of The great plague, which was just mention- 
labourers, gj^ gj^^g origin to the first statute of labour- 
ers, which is the next subject that comes under considera- 
tion. This public calamity having thinned the lower class 
of people, servants and labourers took thence occasion to 

(a) Colt. Abri. SI £d. III. 48. 
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demand very extravagant wages ; and rather than submit 
to work upon reasonable terms, they became vagabonds 
and idle beggars. It was found necessary to take some 
compulsory method^ in order to reduce this rank of people 
to subordination ; an ordinance was therefore made by the 
king and council/ to whom it was thought properly to be- 
long, as an article of police and internal regulatibn, espe- 
cially as the parliament were prevented from sitting by the 
violence, of the plague. This ordinance was afterwards 
by Stat. ^ Rich. II. sU 1. c. 8. made an act of parliament; 
and constitutes stat. 23 Ed. III. The contents of this act 
are well worthy of notice, as they are the first provisions 
of the sort, iaid they laid the foundation of that system of 
government to which this part of the comnlunity were 
subjected for many years after. 

In the first place, it was ordained, that every man and 
woman, of whatsoever condition, free or bond, being of 
able body and within the age of threescore years, not be- 
ing engaged in merchandize, and not exercising any craft ; 
neither having of his own whereof he might live, nor land 
of his own where he might employ himself in tillage, nor 
being in the service to any one ; every person of such de* 
scription, if required to serve in a station that suited his 
condition, was to be bound to serve, when so required, for 
the wages and upon the terms that were usual in the five 
or six years preceding the 20th year of the king ; and any 
person so refusing, upon his refusal being proved by two 
true men before the sheriff or the king's bailiffs, or the 
constables of the town, was to be taken to the next gaol, 
there to be. detained till he fipund surety for so serving (a). 
Any workman or servant departing from his service before 
the time agreed for, was to be imprisoned, and also those 
who received or retained such servant (Jb). All persons 

(«) Ch. 1. (A) Cb. 2. 
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paying or receiving, or demanding more than the above 
M^ages, were to forfeit double the sum (a); and lords of 
towns or manors so doing, to forfeit treble (6). More- 
over, any artificer or workman refusing to work for the 
prices usual at the above-mentioned periods, were to be 
committed to the next gaol(c). 

In aid of this process for the regulation of the poor, it 
was also enacted, that provisions should be sold at a rea* 
sr "able price, having respect to the price they bore in the 
places next adjoining; aiid any person selling ^ for more, 
was to forfeit to the party damnified double the price 
taken. Mayors and bailiffs of cities and boroughs were 
to have authority to enquire of such offences ; and if they 
neglected to act, and were convicted thereof before the 
king's justices,, they were to forfeit treble the price to the 
party damnified, and to be fined to the king (d)* Again, 
to prevent the poor from being encouraged to take -to an 
idle life, in preference to working at some trade, it was 
ordained, that none, under pain of imprisonment, should 
give to such as could labour any thing in the way of alois 
or charity, nor in any maimer favour them (e). Because 
it was found that people would not sue for the forfeiture 
against servants and workmen talijng more than the above- 
mentioned wages, it was afterwards ordained, that such 
forfeiture should be assessed by the king's officers, to go 
in alleviation of so muehx>f the disme$ or (juinzimes to be 
levied on the township (/^. 

In the 25th year of the king, the commons complained 
in parliament that the above ordinance was not observed ; 
wherefore a statute was made, ordaining fuiHier regula- 
tions on the subject. It was enaeted(g),-that carters, 
ploughmen, and other servants should be allowed to serve 
by the year, or by some other lisual teriQ, and not by the 

(a) Ch. 3; (b) Ch. 4. (c) Ch. 5. {d) Ch. 6. 

(0 Ch. 7. (fy Ch, 8. (g) 25 Ed. III. stat. 1. 
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day. All workmen were to bring their implements openly 
into towns, and there be hired in a common place, and by 
no means in a secret one (a). Certain prices were fixed 
for a day's work of mowers, reapers, and others. Ser- 
vants were to be sworn twice a^year before the lords, 
stewards, bailiffs, and constables of every town, to observe 
these ordinances; and those who refused to take such 
40ath, or to perform the work they engaged for, were to 
be put in the stocks by the above officers, for three days 
or more, or to be sent to the next gaol, there to remain 
till they would, justify themselves (6). As the wages of 
servants in husbandry were settled, by the above chapter, 
that of certain artificers, as masons, carpenters, and the 
like, were likewise ascertained ; and power was given to 
the justices thereto assigned to lower the rate of such 
wages at their discretion (c). It was further enacted, ge- 
nerally, that all other servants not expressly named in the 
act, should be sworn before the justices to exercise their 
crafts as before the 20th year of the king ; and any ser- 
vant, workman, labourer, or artificer, acting contrary to 
such oath, was to be punished with imprisonment and 
fine,, at the discretion of the aforesaid justices fc2^. The 
;ibove. officers were to be sworn before the justices to 
execute this statute; and the justices at their sessions 
were to make enquiry therein, and award process of 
exigent after the first capias against offenders (e). The 
;}ustices for the execution of this act were to hold their 
sessions fqur times a^year at least ; that is, at the Annun* 
ciation, on St. Margaret, St. Michael, and St. Nicholas's 
day; and also as often as they in their discretions should 
think needful(/V, The commission to execute the statute 
of laboiirers was usually directed to the same persons 
who were in the commission of the peace; the due 

. (fl)Ch. I. (i)Ch.2. (c)Ch.3. (<0 Ch.4. 

(f)Ch.5- COCb.7. 
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orderibg of such persons as were the object^ of this 
statute being one of the most important articles in the 
police of the country. 

Again, by stat. 34 Ed. III. c. 10. it was orda^ied, that 
labourers and artificers who absented themselves fix>m 
their services, should be branded with a hot iron on the 
forehead with the mark of the letter jP, to denote the 
falsity they had been guilty of, in breaking the oath by 
which tliey had bound themselves, according to the former 
statute, to serve ; though this stigma might be dispensed 
with by the justices. Further, a servant^ labourer, or 
artificer, who had absented himself, might be demanded 
of the mayor or bailiffs of the place : if they refused to 
deliver him up, they might be sued before the justices of 
labourers f and if convicted were to forfeit lOl. to the king, 
and 100 shillings to the party grieved. This was to pre> 
vent stich fugitives from being harboured, and to interest 
all persons in enforcing this statute. To promote the e^e- . 
cutions of these provisions, it was moreover ordained, by 
stat. 36 Ed. III. St. 1. c. 14. that the fines arising from 
the penalties inflicted under the statutes of labourers, 
instead of going into the exchequer in part of the king's 
taxes, as directed by a former act, should be distributed 
among the inhabitants by the collectors, under the con^ . 
troul and account of the justices of the peace. Thus far 
of the statutes of labourers. 

Trade and Trade and commerce Ihad been patronized 
r ^jmmerce. by Qyr ^kings, a|id encouraged by ftur I^isla- ^ 
ture, in the earliest times of our History ; of which, with* 
out looking further back, the indemnity and protection 
held forth to foreign merchants hy Magna Chart a (a), is 
a manifest instance. The great productions of this coun- 
try, and which were objects of commerce with foreign 
nations, were wool and lead. Many regulations had been 

(«)Vid. ant. vol. 1.234 
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devised by otir kings to. make the advantage of this traffic 
center in the kingdom. Some of these consisted in mar-» 
kets/or staples, as they ivere called, where the buying arid 
selling of these articles was put under certain terms. Of 
these staples^ some were iif England, and some beyond 
sea. Alhthese were experiments on the commerce of the 
kingdom, a subject not then well understood ; and as the 
experience of times varied, the policy of national trade 
took a different turn. In the early part of this reign it was 
enacted, by stat. 2 Ed. III. c. 9. that the staples, whether 
beyond sea or in the kingdom, should cease; and that all 
merchants, as well aliens as natives, should go and come 
with their merchandize in England according td the 
Great Charter. 

In the 27th year of the king, other notions prevailed con- 
cerning-the vent of the national produce. It was thought 
expedient to confine the mart or staple to certain great 
towns in England, where foreigners might resort to pur- 
chase, and that no Englishman should, under great penal- 
ties, export these commodities himself. It was thought the 
trade conducted in this manner wOuld bring more wealth 
into the country, than if transacted by the English on the 
Continent. ' Upon this idea was made the sta- The statute 
tute ofthestaphy 21 Ed. Ill, st. 2. a constitu- of the staple. 
tion containing a set of regulations for the estal^lishment 
and government of the staple. As many of these are vvholly 
of a mercantile import, and are now become obsolete, 
they are not objects of curiosity to an historical lawyer • 
but others, that are of a judicial nature, are not, because 
out of use, less within the compass of this work, as they 
shew the turn and modifications which have, on particular 
occasions, and for particular purposes, been given to oiir 
laws, to accommodate them to the ends of justice in all 
cases. As the staple was intended, in its very institution, 
for the resort of foreign merchants, it was wise and expe- 
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dient that some mode of admiobteriog justice between 
parties should be devised^ which would be more consonaat 
' with the ideas of foreigners, and more ad9pted to the 
nature of mercantile transaction, for ease and dispatch, 
than the common process of the la\v (^)* To these we shall 
principally confine ourselves in considering the statute of 
the staple, noticing little more of the" remainder of the act 
than will be necessary to make them intelligible. 

The statute begins by enacting, that the staple of 
.wools, leather, woolfelsy and lead, prodiiced in England, 
should be held at the following places: for England, at 
Newcastle upon Tyne, York, Lincoln, Norwich, West- 
minster, Canterbury, Chichester,, Winchestfer, Exeter, 
and Bristol; for Wales, at Kaermerdyn; and for Irdaud, 
at Dublin, Waterford, Cork, and Drpgheda, and no where 
else. All the above articles were to be brought to these 
places, and there sold (b). In order that this whole business 
might be transacted at the staple, it was ordained, that no 
merchant, English, Welch, or Irish, should carry out of 
the realm any of the aboVe articles, on pain of life and limb, 
of forfeiture of the merchandize, and of other their goods 
and chattels to the king, and their lands and tenements to 
the chief lord. There were proper guards in the act to pre- 
vent any collusion or fraud, by the interference of foreign 
merchants, to give colour to exports really made by En- 
glish (c), the great object being to bring foreigners into the 
country. • ' 

In order that disputes might be decided among mer- 
chants in the staple conformably with their own ideas^ it 
was enacted, that the justices of either bench, of eyre, of 
.assise, or the marshalsea, or any other justices, if they came 
to the places where the staples were, should not interfere 
or have cognizance of such things ,as were within the ju- 
risdiction of the mayor and n}inisters of die staple (d)* The 

(a) Vid. ant. vol. I. 407. (i) Ch. ,1. (r) Ch. 3. (rf) Ch. 5. 
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jurisdiction of the mayors and constables of the staple was 
declared in this way : they were to have cognizance widiin 
the town where the staples were, of people, and of all 
manner of things touching the staple. All merchants 
cbining to the staple, and their servants, were to be go- 
verned by the law-merchant in all things touching die 
staple> and not by the common law of the land, nor by the 
usage of cities, boroughs, or other towns ; nor were they 
lo implead, or be impleade4 before the, justices of such 
places, in pleas of dehty covenant, and trespass, of things 
touching the staple; but were to implead all persons, as 
well those who were not of the^ staple, as those who were, 
being found therein ; and were to be impleaded only before 
the mayor and justices of the staple, of all manner of, pleas 
and actions, whereof the cognizance belonged to the staple. 
Again, in all contracts whatsoever between merchant and 
merchant, or other, if one party was a merchant, whether 
the contract was made within the staple or without ; and 
also of trespass done within the staple to. merchants or mi- 
nisters of the staple by any strfinger, or. by any of them 
against a stranger, the plaintiff noiight either sue in the^taple, 
or at common law. 

In pleas relating to the king's housei the steward and 
marshal of the household were to sit with tbe-m^yor, to see < 
right done. All pleas of laiid were to b^ at the common 
law. If any merchant committ^ felony, or wfts slain, 
robbed, or maimed, the mayor of the staple aad other pro- 
per persons were to be assigned justices, to hear and de- 
termine the matter within the staple accor^i^g to the coni- 
mon law ; and if an indictment was taken without the 
staple of a fact bommitted within, it was to be transmitted 
to tbe mayor and the justices assigned within the staple. If 
a matter was to be tried by an inquest within the staple, 
and the parties were both strangers, it was to be tried by 
strangers ; if denizens, by denizens : if one was an alien. 
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and the other a denizen^ then the inquest was to consist of 
half denizens and half aliens (a). 

In order that contracts made within the staple might 
be better observed^ and payments readUy obtained, a 
course similar to a statute-iherchant was directed. The 
mayor of tlie staple was empowered to take recognizances 
of debts which any one >vould enter into before him, ia 
the presence of the constables of the staple, or one of 
them. There was to be in every staple a seal, to be kept 
by the mayor, and all obligations made upon such recog* 
nizances were to be sealed with that seal : by virtue of sach 
sealed obligation, the mayor might hold in prison the body 
of the debtor, after th^ time of payment had arrived, if he 
was found within the bounds of tho. staple; add tb^e be 
was to be detained till he had made agreement witli the 
cre'ditor for the debt and damage r he might also take his 
goods found widiin the staple, and deliver them, by true 
estimation, to the creditor, or sell them to the best ad« 
vantage, and pay the debt. In case the debtor, or his 
goods to the amount of the debt, were not found within 
the staple, a certificate was ^o be made to the chancery, 
under the mayor'? seal; upon which a writ would be 
issued to arrest the debtor's body, without mainprise, and 
to seize his lands and tenements, goods and chattels. Tbm 
•writ being returned ihtp chancery, with a certificate of the 
value of the lands and goods, due execution was there- 
upon to be made in the same manner as was prescribed 
by the statute-merchant^ so that the creditor should have 
an estate of freehold in the Idnds and tenements delivered 
to him by virtue of the process, -and recovery by writ of 
hovel disseisin, if ousted; but the debtor was to have no 
aclvantage of the quarter of a year allowed by the statute- 
merchant (6). Vv ' 

• ' ' ' (a) Ch. 8» (b) Ch. 9, 
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A piece of old law^ which had l>een abolished in the 
reign of Edv^ard I. {a) had been revived in this reign in the 
case of the Lonibard merchants. It was found that Lom- 
bard merchants, with which the kingdom at this time 
abounded, would sometimes escape out of the country, 
without satisfying their creditors. In order to interest all 
the community in preventing such frauds, it had been en- 
acted by Stat 2S Ed. III. st. 5. c. 23. that if any merchant 
of the company of Lombards acknowledged himself bound 
in a debt, the company should answer for it; provided^ how- 
ever, that a merchant not of the company should not be 
liable. The spirit of this provida was carried into full exe- 
cution by the present statute; for it^vas ordained, that no 
merehanttstranger should be impeached for another's tres- 
pass or debt, wherein he was neither debtor, pledge, nor 
mainpernor (6). It was enacted, that justice should be ad- 
ministered in the staple from day to day, and from hour to 
hour, whenever complaint was made^ that merchants, 
whose occupations required them to be passing and repass- 
ing the sea, mighty not be delayed unnecessarily (c). In 
every staple town the mayor was to be chosen yearly; and 
he was to be well acquainted with the law-merchant, to^ 
qualify himi for the government of such a concern. There 
wefis to be at least two consjables. All complaints 
against the mayor and constables were to be redressed 
upon complaint to the chancellor and council {d), . 

These are the judicial parts of the statute of the staple. 
Some small alteration was afterwards itiade in^ejurisdic^ 
tion of the mayor and constables : for whereas it had been 
ordained, generally, that they should have cognizance with- 
in 4he towns where the staple was^of the people, and of all 
'manner of things touching the staple, and of felonies, 
mayhems, and trespass done within the staple, it was thus 
altered by stat. 36 Ed. IILst. 1. c. 7. namely^ that they 

. (a) Vid. ant. 114. (h) Ch. 17. (c) Ch. 19. {d) Ch. 81. 
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should „ have cogtuzance only of debts, coyei^ants, and 
contracts, and all other pleas touching merchandize^ and 
surety of merchandize between merchants; but process 
of felony, Isind all other pleas, as well within the staple as 
without, were to be at the common law, as they were 
before the statute of the staple ; with this exception, that 
merchants ci/^'en, whether plaintiffs or defendants, might 
sue plaints, as well of trespass as 4ny other matter, ijefore 
the mayor of the staple, by &e law of the staple, or at 
the comnaon law. Some other statutes were made re- 
specting the trade of the staple, which are not much 
worthy of notice;^ as stat. 28 Ed. III. c. 14, 15. and stat. 
31 Ed. III. St 1. c. 7. 

Other laws were e&acted for the encouragement of trade 
and manufactures, particularly that, of woollen. It had 
hitherto been the course of trade, to suffer our wool to be 
exported into the Low Countries to be manufactured; 
but it being thought more conducive to the welfstfe of the 
nation to manufacture it at home, jsom^ laws, were made- 
first to give protection to such cloth-makers as M^uld 
come to reside here from foreign parts {a) ; secondly, to 
restrain the weiaring of any cloths but such as were made 
in Englattd, Ireland, or Waki. This measure was first 
commenced in the lltb year of the king. When manu- 
factures were thus set on foot, the iiext step was to attend 
to the quality of their productions, whidi occasioned the 
statute of clothsy 25 Ed. III. st. 4. prescribing the sizCj 
texture, and properties of cloths : thi^ act was followed 
by others (fc). 

It was not to the natuurall productions of the king's do- 
minions that the parliament confined their attention. They 
endeavoured, in various ways, so to regulate other articles 
of commerce, both import and export, as to k^ep up the 
orderly and regular course which must be preserved in 

(«) Stat. 1 1 Ed. m. c. d. iV) Stat. 27 £d. III. 
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commereey if intended to. be peraiaoently beneficial. 
AraQog other circumstances of ii^de^ forestalling was re-» 
strained^ as pi^judieial to the fair trader. Forestallers of 
wine, victual, wares, and merchandizes,, if attssnted at the 
king's suit, or that of any other, by indictment or otfa^eD* 
wise, were to forfeit to the king the thing forestalled; aad 
if that was sold^ and the party- had not whereof to make 
fine, he was to suffer two years imprisonment (a). Ingros^ 
ing likewise was restrained ; merchants ingrossing were to 
forfeit the thing iqgrossed, and also pay a fine {b% Be^ 
sides those above-mentioiied, to compel labourers and ar- 
tificers to work,, many laws were made to dkect persons 
wh<j were industrious to their proper object. Artificers 
.and^hao&raftsmen were to confine themselves to one 
trade only, in order that they might excel the better 
therein (c). The sumptuary regjydatioos th^ ii^ere mado 
hystaU 37 £d» III. may be considered as a branch of the 
laws concerning trade and manufacture. By diat act, the 
apparel of alniost all ranks of persons 'in the state, from 
knights and es<}uire8 down to woii&men and servants^ 
was prescribed; so that no whim or-extravagapice of dress 
might be indulged to the ruin of ti^e wearer {d). This 
scheme of csconomt/ went so far as to the diet of the infe- 
rioK sort. 

While so much solicitude was expressed for the interest 
and welfare of trade, naless regard was shewn to that great 
medium of it, money. No sterlir^, nor silver in plat^i 
nor vessel of gold, was to be carried out of J^ngland, un« 
der pain, of forfeiting the same, unless the king's special li- 
cence was obtained (e). No sterling halfpenny or fartfiing 
was, to be melted ; and any goldsmith or other so doing, 
was to be committed to prison till he paid to the king the^ 
value of thatwhich he had melted (f). Tlie importing of false 

(a) Stat. 25 Ed. III. st. 4. c 3. {h) Stat. 37 Ed. HI. c. 5. (c),Stat. 
S7 Ed. m. c. 6. (<r) Cb. 8, 9, 10, 11, 12, 13, 14, 15. («) Stat. 9 

Ed.ni,st. I.e. 1. /y;ch. 3. 
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money was by stat. 9 Ed. IIL punished by forfeiture 
thereof (a); but we shall hereafter see, that in the 25th 
year of the king it was made high*treason. Proper autho* 
rity was given to search for false money suspected to be 
imported (6). Many other laws were made on the sub^ 
ject of the com^ all now of very little importance (c). 

Before we come. to those statutes that relate to the ad- 
ministration of justice, it will be proper to mention some 
few which do not strictly belong to that head, nor to any 
of the foregoing : one of these was for the denization of 
children bom beyond sea, onereli^ting to non-claim upon 
fines, and another concerning fraudulent assurances. 

Children born ^^^ ^*^^' ^^ ^^* ^'^' ®^' ^' ^** VOsAe tO re- 
out of the move some doubt which was entertained about 
rea m. ^^ denization of children bom of English pa* 

rents out of the kingdom ; for which purpose the statute 
explicitly declares the law of England always to have 
, been, that the children of the kings of England, whether 
born in the kingdom or without, ought to have the inhe* 
ritance after the death of their ancestors : and respecting^ 
others, it declares, generally, that all children inheritors 
who shouFd thenceforth be born out of the king's ligeance, 
if their fathersjand mothers, at the time of their birth, w^e 
of the faith and allegiance of the king of England, should 
enjoy the same benefi^ts and advantages, to have imd bear 
their inheritances within the king's allegiance, as well as 
those bom within the allegiance of England; provided 
their mothers passed the seas with the licence and wills of 
their husbands. And because there, was some doubt 
about children born at Ca/a2>,. that place not being out of 
the king's ligeance, it was declared by stat. 42 Ed. III. 
c. 10. that they should be held within the benefit of the 
above law. 


(a) Ch. 2. (») Ch. 9, 10, 11, (c) Stat. 25 Ed. HI. st 5. c. 19. 
13. SO. stat. 15 Ed. ULc. 6. 
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It was the old law of the land, that a fine properly le- 
vied in court should bind all parties who did not make their 
claim within a year and a day ; and this was recognized 
add conHrmed by the statute of Modus LvandiJtneSy 18 
Ed. I {a). The great principle upon which^wes were Jto 
be defended, was the peace and quiet thereby given to the 
possession of property ; though a solicitude not to preclude 
anyone from obtaining justice, if he had a lawful chim, 
dictated the indulgence of a year to make it in.' Iti this 
reigii, the desire of being always at liberty to do justice 
seems to- have got the ascendant over that to preserve 
quiet; for it was at the distance of twelve years from the 
petitionfor that purpose (&), ordained bystat. 34 Ed. HI. 
c^ 16, that the plea of non-claim of fines statute bf 
should not be taken nor holderf for a bar in non-claim. 
tiflie to come. The endless litigation to which property 
was subjected after this law, pr6diiced an alteration iti 
the reign of Richard III. and of Henry VII. when the 
doctrine of non-^ldim was revived, with respect to fines 
levied in a particular manner. 

The last act but two in this long^ reign is upon a subject 
wfakfauwill be more fully discussed in the subsequent parts 
of <Hir History; namely, the possession of land by one man • 
to thtuse of another. In what degree this practice of mo- 
difying property had obtained at the time of wliich we are 
now speaking, may perhaps be collected from a recital of 
the statute itself. The stat. 50 Ed. III. t. 6. complains, 
that many people inheriting divers tenements, borrow goods 
in money or merchandize, and then give their tenements 
aad chattels to their friends, bycollusiony thereof to have the 
profits at their will^ and afterwards flee to the franchise of 
Westminster, of St^ Martin-Le-Grand in London, or 
other privileged place, aiwl there live agreat time zmth high 
courUenance, of another man's goods, and profits of the said 

(«) Vid. ant. 224. (ft) Cott. Abr. 82 Ed.JlI. 21. 
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ttnemetUs and chattels^ till liheir creditors are glad to take 
a small part of the debt^ and rdease the remaiader. This 
was the grievance meant to be remedied; for which end 
the statute ordains, that should such ,gif ts be found to be 
made by cQllusion, the creditors should have execution 'of 
die tenements and chattels^ as if no such gift had been 
made. Que would have thought a stroke like this^asit 
wholly destroyed the end of such. confidential- gifts^ needed 
not to have been repeated^^ but such was the ingenuity and 
persever^ce of mankind, thai, these coUusieve gilts rather 
increased after this act, and were carried to such lengths ae 
to baffle the operat^n of many stiitutes framed more ape* 
cially and upon better experience than.tbe present 

To the account that is to be giv^n, of the alteratiK>na 
made in the administration of jiistiQQ) it w^ be ccMivenient 
to prefix a short view of the lawa enacted for. the better 
regulations of some offices immediately c<moected witii, 
and assistant to, courts pf justices; 9pq.h as thpse. of the 
sherifiji, coroners, bailifist »nd the like- 
First, of sheriffs. The statute of LtQColay 
9 Ed. II. St. 2. direcitii^ that sherifia, hnn- 
dredons, and bailiffi, should, be ohoseii from suckp^sona 
as had lands in die same shires or bf^lTwkdui/iind that 
sheriffs and bailiffs of fee should cause tbf^K countaea and 
bailiwicks to be kept by suph a« had l^ds th^jeiii, was. a 
provision so well calculated tx> promote .tb^^dignity of &e 
office, that it was required by stat. 2 £d. Itl. q..4s. and in. 
the next parliament by stat 4 £d« m, o 9«.t» be strictly 
observed: the same was more explicitly re*enac{ted by ataU 
5 Ed. III. c. 4. which requires. the laqdfii tobe^sufficieDtto 
answer to the king and his peoidp,.if grieved. 

The farming, of countijes and hundreds led tonuichop* 
presi^on and disorder. Ix senilis, that in . former, times iiU^ 
the counties in England were assessed to. a certain fem^ 
and all the hundreds and w*apentakes in the sheriff's hands 
were rated to this fenn. Afterwards^ says^die act, appro^ 
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vcfnyveve'9ent i&to senii^ eounri(e»^ who increased tlh^ feran 
t>f SM16 bandfed^ attd wapentaked> not'WilkiUtidiiigf the 
evo^Q hady aft ifivera times, granted <Hit|mrts of the same 
hutidreAr and wa|ieiitakesi for the old ferms only ; but no^ 
of ktiatheshemffahad beea<Gbai^dwidtthe^hiri^ kcMii^e, 
MttCHi&tibg to a^^^eu(^i9ttfn> wbieh was^a aort of dishetiindh 
t<».8heviff6^afad teoditigk to die oppressttOfi of the people; It 
^«S' thought tht» wouhl' be remedied by aiMiexiiag tcr liie 
^oimtiea siicb bundireds and ivapentftk^ as had been l^t 
iy the present kkig; and this wa9 ddoe by stat 2'EdvIIt. 
0. i^^whk4 aho^^^ts thai the^ sbottM nevel* agaif^be 
seized. . i4fgahi; because sberilb had lett hufnd^^d^ aiiid 
wapetitate^ ^ ao high a ferm that the bailiffii could not 
pay die^ ferlh without^ extovtion'andinial^pmctie^sVYt^Wi» 
eftaee^ >f stiit. 4 Ed. III. e. 15. thiif sh^fi^ shodltitdt 
thelii a1 the old ferm, and n6\ above; and if they did^they 
W^t^ to be puniiAied by the jtfsfie^d.- 

To present one instiince of e^ol^ion, it \^as etiiidtedy 
by sta^. 4 Ed. Ill; c. 10* that sheriflb arid gaolers sb^ld 
t^e^e and' safely keep all^ thieves and felons delitere<l to 
dH^ byconstables and' townships, without tiding any thing 
foi^'so'doi^ig; and they hereto be pntiiibi6dby the justices 
of gaol-delivery, if they acted othc^msiii 

bvdie 14th year of the king, the offi<^e'of sheriff^ ud^er- 
vnBfkt a fuller consideration, and some* provlslbnsr of a 4 
nrtore generd iiatur(6 were devisedfor the- reformation of it. 
It had' been the practice for sberifis srdmetimes tohave 
grahtB of their bffilr\^ck from the khig f6r t^rm of years^ 
this Wirs-found to render them more.^ecure in their misdi>h^. 
duct, aiid sdV tjie evils complairiW of became thereby )nbr^ 
inveiferate. It Wtifs now ordaincd> that in ftiturfe lio shetifF 
shotdd continue in office more thkti a year, and then a 
neWonde' should be appoihted'in bis plt^foy tfa^ dham^of^ 
treasufef, and chief bardh of die ebu^quer, taking to 
themalie two chief justices; if they were present: this 
was to be done on the morrow of ^// Souh, at the exche- 

^ i> D 2 
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quer (a). Besides re-enacting the before-mentioned provi- 
sions abou^ letting hundreds to feroi, it was ordained^ that 
sheriffs should put in bailiffs and hundredors^ having lands 
within the bailiwick^ for whom they would answer. . The 
sheriff's business was to be done by such bailiffs and Hun- 
dredors and their under-bailiffs, without any out-riders, as 
diey were called^ and others who had lately been €mpley)ed 
by sheriffs, and had committed great excesses : the same of 
baiiiffs-errantfViS they were termed, who were no longer to 
be in counties, but where they were used in the time of Ed- 
ward I«, and no more than one in a county. Tliese bdUiffs^ 
errant and ouUriders were deputies to the above officers ; 
and as they were on that account less responsible, so were 
they more iniquitous in their employments. All others who 
had bailiwicks or hundreds in fee, were to put in such bai- 
liffs as they would answer for ; and if they lett them, it was 
to be on the old ferm. If sheiriffs, or their fermors, offend- 
ed against this act, the hundreds aild wapentakes where the 
default was, were to be sei^d into the king's hand, and them- 
selves committed to prison till they had made fine to the 
king : the same of those who had bailiwicks in fee, upon 
default of their bailiffs (b) : sheriffs were also to put in such 
gaolers as they would answer for (c). 

Notwithstanding Magna Charta had directed that she- 
riffs should hold their toum after Easter, and after Mi- 
ehaelnias\ yet it seems some sheriffs, not attending to that 
act,held their tourn sometimes inX«e;i^,and sometimes after 
the Yule of August ; seasons heretofore set apart for devo- 
tion and harvest. It was therefore enacted, by stat. 31 Ed. 
III. St. 1. c 15. that the tourn should be held twice a-year; 
once within a month after Easter, and once within a month 
after Michaelmas ; and if a sheriff held it any otherwise, 
hp was to lose his tourn for the time. The last act about 
sheriffs in this reign was stat. 42 Ed. III. c. 9. which, 

(a) Ch. 7. confirmed by stat 28 £d. III. c. 7. <6) Cb. 9. 

icy Cb. 10. 
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)>es]cles some directions about transmitting their estreats 
into the exchequer, ordains^ not only that no sheriff, but 
that no under-sheriff, nor sheriff's clerk, should abide in 
his office more than a year. 

As to coroners, it was enacted by stat. 14 Ed. Ill.st. U 
c. 8. that no coroner should be chosen unless he had lands 
tn fee in the same county, sufficient to enable him to an- 
swer the people. Again, all coroners were to be chosen 
in fall county by. the commons of the county, of the most 
meet and lawful people that were to be found in the coun- 
ty, to execute the office, except in cases where the king or 
•any lord, by bis francl^se, had a right to appoint(a). 

(a) Stat. 28 Ed. III. c. «. 
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Judicature in Parliament — in Council — Th^ Court of 
the Steward and Marshal— The Kind's JSienchr— Error 
in the Exchequer — Ju^ices ofMsi$e and Nisi Prius^ 
i^c.-^Attaints — Process of Outlawry — Execution of 
Writs — Qualifications of Jurors-^Law Wager — Sta- 
tute of Jeofail — Pleadings to be in English — Statute 
of Treasons — Riots — Of Indictments — J Jury de Me^ 
dictate Lingua — The Benefit of Clergy — Of Pardons 
— Process of Capias 8f Exigent-r-Origin of Justices of 
the Peace. 

Several regulations were made by the parliament in 
this reign^ for the better and more regular administration 
of justice. These consisted partly in a new disposition or 
arrai^gement of the courts, and partly in providing^ new 
remedies. We shall first speak of the former. 

Th^ most striking change made in any of the courts 
was that which regarded the high court of parliament. The 
judicature exercised by this supreme tribunal has been ex- 
Judicature in pl^ined in the former part of this History (a). 
parUament. What was then said, was founded upon the tes- 
timony of very scanty materials, confirmed by the analogy 
observed in cotemporary judicatures, and the experience of 
later times. To those later times we are now arrived. In 
the reigns of Edward I. II. and III. we find records of 
proceedings in parliament, which incontestably verify what 
was before delivered on the judicial character of this as- 

(a)yid. ant. rol. I. €1, 
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^emUy, and famish materials for formiug an accurate judg* 
ment of its judicature, whether civil or criminal. From 
them alsaqiay be collected some intimation of the jildica 
ture of the council, and the way in which that court, and 
the courts of exchequer^ling's-benchi chancery, and com- 
, mon-pleas, were connected witfa^ and dependent upon the 
. court of parliament. If we had adhel'ed in this instance 
to the method we hiive rigorously pursued in all other parts 
of Our historical deduction, that is, to take notice of juridi- 
cal facts as early as the remains of antiquity afford any no- 
tice of i^em, we should have introduced the present obser- 
tations in the reign of EdWard I. ; but they were deferred 
t6 avoid repetition, and to accommodate the narrative to 
die reader's attention ; which, as it was necesss^rily to be 
much engaged, in this reign, on the alterations made in the 
court of parliament, it waii thought, would be better pre- 
pared for such alterations by a statement of the whole sub- 
j^t at the time, than by scattering it in different places. 
It must therefore be understood, that what is now said of 
the jurisdiction of the court of parliament is equally ap- 
plicable to the reigns of Edward Land II. and iwieed, as 
we conjiectuf'e, to all the reigns preceding, from the origin 
of the NoHniiti constitution; ' 

The gteat extent of^the jurisdictioii of parlianient in ju- 
dt^iid matters, s^etbs owitig to the idea of supermtendernce 
and supremacy attributed to that assembly by the people* 
It wfts thought,11l^t the parliament w^b to redress ail wro^^ 
to remedy till atmHes, and retnove ftll difficulties, with which 
a jenan wa6 pressed either in his person or property. Iti 
eott^qu^itee of this tiOtion it happened, at every meeting 
at pariisinient, thiit petitioM poured in from all qsatnersg 
not (Mily upon subjects of public tod nKtional contem, but 
for t^hef in privn^ affairs. These petitions were eihibi^ 
ed by all sorts of persons, upon all sorts of matters, and to 
obtain every species of relief which the petitioners thought 
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most desirable in their situations. Whed petitions wer^ 
so numerous, and the objects of them so multifarious, it 
could not but happen that m^ny were frivolous, and many 
were such as evidently belonged to another jurisdiction. 
T6 distinguish between those that were properly within 
the cognizance of parliament, and those that were not; 
and also in order that those which belonged to other courts, 
might be duly remitted thither ; certain prelates,^ earls, 
barons, and others, were appointed in every parliament to 
be recievors and tryors of petitions. These were to exa- 
mine all petitions, and upon full consideration tliereof> 
were to indorse upon them what course was to be pursued 
by the petitioner to obtain redress; referring him, accord- 
ing to the nature of the. case, either to the full parliament} 
to the council, to the chancery, or to some of the other 
courts. It was for this reason that the recievors andtryors 
of petitions are ranked by Fleta among the king's courts ; 
though, as he says, their business was uot to determine, but 
only to hear and examine, and make their report(a). This 
is the outline of the court of parliament, the features of> 
which deserve further consideration. 
, There was one. circumstance common to all thetfe peti- 
tions, that they were addressed either a nostre seigfiour It 
roif et a son conseil-y &c. or to the king singly, without nam- 
ing the council at all ; though the former was the more com- 
radn foirm. . As tf the matter of these petitions, it wMl be 
difficult and unnecessary to spei^k of -them particularly: 
the curious reader, by casting his eye over the parliameiit- 
roUs of this and the two preceding reigns, will judge whe- 
ther what was above said of the extent of this jjudicature 
is well founded. Petitions were infinite as to the particu- 
lar objects of them ; but they may be divided into two ge- 
neral beads; namely, such as were the original commence- 

(a) VM. ant. 247. 
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ment of a-suit, and such as complained of error or delay in 
any suit depending in the courts below. 
. The manner in which petitions were treated, is best seen 
by the answers they received. Petitions that were origins^y 
for redress, very commonly contained matter which was 
properly cognizable only at common law; in such case 
the recievors and tryors, upon examination of the matter^ 
would indorse the following answers: Stie a la comeift 
ley, sue brief de trespass, et aixi de manace s'il vou(a)) 
and the like. If it was in some matter of the revenue, 
the answer would be, Soit mande as tresorer, et barons 
de V exchequer, que viewes et serches les roules et remem- 
brances de Pexchequer, et aissi appelle aucuns de justices, 
s^il besoignCyfacent outre -en discharge le dit- — et que ley 
et reson demandent(b). If the petition related to anjr of 
the king's charters or grants, the reference was Usually to 
the chancery, which seemed to have a nearer connexion 
with the council than the other courts. An answer to one 
petition is thus: ^oii ceste petition mande en chahcellerie, 
et illoeq; soient bonsgenz assignez d'enquere, en la presence 
des auscuns de la chambre,fils y veuillent estre^si les choses 
contenne en la petition soit veritables: et Venqueste issifit 
prise, et retoume en chauncellerie, le chauncellervene lefait, 
&c. (c) ety appellez le seneschal de la chambre, ou Sf>n lieu* 
tenants, et les serjeantz leroi, et auscunides justices, solonc . 
ce qu*il verra que soit a f aire, et oiez les resorts pur le roV 
et pur la partie, face outre droit et reson. To another: Soit' 
ceste petition maunde en ckancellerie, et iltoeq; appelle & 
counsail la roigne, et oiez les resons Sune part et d\iutre, 
soit ent outre fait droit (d). If it was a matter proper for 
the cognizance of the council, an answer to this effect used 
to be given: Veigne devant la counsqile et declare' la ma- 
tere contenue en la petition. 

These are some instances, out of many others, of the 

(a) 21 Ed. III. Pet. Pari. 24. No. {b) Ibid^ - (c) Ibid. 69. 

(d) ibid. 70. 
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maimer in which Ihe^ parliament dismissed certain £ippltca«' 
tionsfor redress. The petitions themselves are rather ex- 
amples of what the people expected from the parliament, 
. than of the jurisdiction reaUy exercised by it. Among th« 
petitions to parliament we find some indorsed with these 
answers: Coram rege 4r meigno con^cilio; and sometimes 
an answer concluded with these wcM-ds, et issint Jvit re$'' 
pondu en piein parlemeut. These and the like an$wer8^ 
it should seera^ signified that the parliament had beard and 
decided upon the petitionjudicially^by a solemn judgment 
and an award made upon it. Matters that were determine 
ed in this manner by the parliament were those for which 
tiie common law had no remedy, or which were of too 
great importance to be referred to the couBcii, the other 
tiibunaly next the parliament, for supplying the defects of 
the common law. In this way were original petitions in 
parliament exhibited and disposed of. ""^ 

The manner in which petitions for direction in suits de- 
pending in the courts were entertained bjr parlmmeiit, will 
appear from a few instances where such interposition was 
made. In the Slst year of this reign there is a petition to 
the king and council, stating that the parties were implead^ 
ed by writ of sdre facias before the justices of the common 
bench ; which plea had been six years depending^ and the 
judges could not yet agree apon the judgment, though 
they had been frequently commanded by the king so to do^ 
the petitioners therefore^ stating themselves to be greatly 
aggrieved by such delay, prayed the king that be would 
conunaud the chancellor/ or the clerk of die ||rtvy«seal, 
to send a writ to the justices lo cause the record in the said 
plea to come into full parliament, that the matter upon 
which they doubted might be debated before the peers of 
the land, and so might be finally determiiied by their advice 
and that of other learned men (a) : the answer to w hich was, 

(«) 21 Efl. in. Pet. Pari. Sa. 
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tbat the record and process should be brought before the 
council^ and upon view thereof, due discussion should be 
h^i. M^goiy instances of such applications to parliament 
Height be produced (a). 

It WHS not only by petition of the parties that suits de* 
pending in the courts below ^v^r^e brought into parliament 
but also Qn the motion of the judges tbemfdlves, who, io 
qt^a of doubt and difiyculty^ would rather take the advice 
qf the parliament?, than hazard their own judgi^tent. In the 
40di year pf this king (6), Thorpe says, that he and Sir 
IJHgh Qrem w«iit together to the parliament, wher6 there 
were presei^ta^t kast twenty-four bishops and earls, and 
asked th^ opiiuon of those. who had been the makers of 
the l^te statute of jeofail, concerning the alterai^oa of a 
record. " At another time,'* the same judge sajr^ (c), *' we 
*\ yf^e .commanded by the council, that when ai9y case of 
^^ do^^bt should happen, we should not go to judgment 
*^. without ^ood advice : therefore, (adds he^ iu the case 
^'.tben Before the court) go to the parliament (J), and lui 
'^ tbey^iUhaveusdP,wewill,and0therwi8enot." i^istaAC^^ 
of tl^ kiujd of reference were frequent in this reynn, wl^^i^. 
I^P CQoatfipt sittipg of that asaemibly afforded mwe. ^tmr 
tmu^ ^or tbia intercpurse, tha;^ iu a»y of the fpr^er ,p^ 
ripd^, Itjw^s in the spirit, and 4p pur^pwce pf 4be pi»Cr 
tiqe i]^n'vsi^^,x\ifiX^Mmo}^^8m^^ Qd«. 

^^/Qr4a»^,.that,>wWi^W. »fiw ^^^ ^ ^»PW9«4 trea^p^ 
sjmid fixm, npjt p^piaely ^itltwthie jtewif of ^^t j^^jfeth^ 
jucjgi^ sh9«^14 ap),^pr.pfgi^4 upm (hwj^^i^.:Pona^<H)%( 

Wh^\ Yip h^M^ W^ ^vw 9f »^^(m ^9i t^r]im^m 

rej#t^ ^<?fly IP 9^vil a#att*- Jt wa* »Qrt fef p ^of»m^ tf^ . 
pi^itm p^Uame^t^af^rwioal mi^t^f: M^ iMwb the 

(a) See Cotton Abri. pa. 30. a long case reported. (4) 40 Ed. HL 34. 
(c) 39 Ed. in. Mich. 35. (d) Cwnseh 
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" parties would be directed to sue a writ of oyer and terminer, 
or take such other jsteps according to their case, as th^ 
commoh law prescribed. ^But criminal pf osecutions were 
instituted in parliament in another way than by petition. 
The lords cotistituted a great inquest, which was to pre- 
sent and try each other. There are numberless instances 
of such a jurisdiction all through this reign. In the fourth 
year we find a string of articles charging ^oger Mortimer 
with certain treasons, felonies, and misdemeanors. At 
the end of the record it is said, that the king charged the 
earls, barons, and peers of the realm, v ith the same ; upon 
which the said earls, barons, and peers, having examined 
^ all the articles, returned back to the king in the same par- 
liament, and all pronounced by the mouth of one of them,' 
that the matter contained in those articles was notorious to 
them and to all the people : wherefore they, the said earlsy 
barons, and peers, as judges of pariiament, by assent of 
the king in the same parliament, awarded and adjudged^ 
that the said Roger should be drawn and hanged as a 
traitor; and order was accordingly given to the carl mar* 
shal to execute the sentence (a )^ It appears very clearly 
from diis case who were the judges in such parliamentary 
trials; namely, that the lords were to sit in judgment on 
each other, as peers. But the enormity of the offence 
which was to be punished in this parliament, and which was 
nothing less than the rafurder of the late king, excited a sort* 
of resentment in the parliament, and carried them further 
than the lawful bounds of their jurisdiction ; for they passed 
sentence of death upon several commoners. To prevent^ 
however, this being drawn into precedent in future, the 
parliament caused the following memorandum to be en- 

. iiered on the roll : That it was assented and agreed by the 

(a) 4Ed.III.].RolLParl. 
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king, ei touiz les grantz, in full parliament, that though 
the peers had taken upon them to give judgment, with the 
king's a89ent> upon certain persons who were_not peers, 
yet no peers in future should Jbe held or chairged to give 
judgment on any other than their peers (a). 

. In conformity with this resolution, it appears in the 
same parliament, among the placita corona, when Sfar 
Thomat Berkeley was to be tried for the same offence jof 
murdering the king, and he alleged he was out ol Berke- 
l«y-castle at the time, and therefore not consenting to- the 
murder, that the record runs thus: de hoc, de bono ei nmlo 
ponii sesuvEn patriam. Ideo venenmt inde jura* 
TORES toram domino rege in parliamento suo^ S^c, (b) 

All diese prosecutions in parliament were brought for- 
ward by articles exhibited ; but who were the persons ap? 
pointed to exhibit such articles, and to stand forth as pro- 
secutors, does not appear. Towards the latter end of this 
reign the commons took this burthen upon themselves; 
and among their other petitions, began to exhibit atcum- 
tion$ for crimes and misdemeanors iigainst offenders who 
Were thought to be out of the reach of the ordinary course 
ot the law. In these prosecutions the king and lords were 
considered as judges. " The first of these is in tbe.42d year 
of the king, y^hen Sir John Lee was impeached by die 
commons for mal-practices while steward of the house* 
hold, and for fraud in some private transactions,; con- 
cerning all which he was heard before the great counc€l{c). 
In the 50lh year the commons preferred impeachments 
^auist many delinquents, and these were tried by the , 
lords. Thus was this formidable mode of prosecutiott by 
iinpea^hment oi the commons first set on foot 


(«y 4 £d. III. Roll. Pari. 6. {b) Ibid. in. 

(c) 42Ed,IU. RotParl. 29. 
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Jiidicatarc hi Th* tribunal next in authority lo the p»sluu 
council, ment wa9 the council. A9 tfae pei&aicat was 
oft0ft called by tkis name, and tfaei^ewaB besides noire Ihati 
one assembly of persons called 4he council^ miickdifficuky 
has arisen in endeavoariiig to distinguish between^ dMiD. 
We have seen^ that petitions to pftriiamemin- private-niat* 
, tsfs w»« addressed a fWUre seignour le roiyd: a iD»e«Ni* 
seilo The king had a- ceiUiicil which consisted of aUt&e 
krds^ and peers of the realm, who, it should seeni^. weie 
ddled tog^er by him at times>whej» tfa^ paiiiaafiKt was 
B0l sitting: diis waseaUed'the'grdn^<i<m^(;t7, as wellas 
the parUament (being probably the ori^ul commune cam- 
cilium regui, before the commens were sammooed thi- 
tfaer)V and was so t^nnedito distin^dbh it feonrtfae^ other 
jsmuntH^ which the king used to^ hsnre most eoimNOR% 
about him for advice in matters of- law. This last cowm^ 
(whishi io^ offset appvoacfaed very near toi what ha» sinoe 
been:, called Hasi prioif camicil) conaistediotfthe tueasuveiv 
ckaacelbv, jiisticesy barons^ the keepev oflthe retti^ .the 
masters i&cbaoceryy die ohamberhiinsi^f the exoliteifiier, 
jiutices'in^eyrey justices assigned, justices in^Wales, the 
kin][^s: seFJe«ats> the secpetaMes of state, clerk of lii» prifja- 
seat, clerk of the wardrobe^ ^aiYdsucb olher'pefraomKa^tbe 
king^ was pleasedi to^ advise^ wilh (a)j In> badi^these eeun^ 
eik: the king sat as judge; an^ causes heai^dithere w«re said 
tOi he.mrammge in cmeiUo^ 

Thenatur^and^constitnlion of the fbrm^r^of^llies^'two 
couneilaas^less knowu to us than that of die'Isiter; but-k 
may be diseenied, dtat both^ftthemikep^vpa'^ei^'elose 
com^pondenoe' Wiethe parliamentf so that^cause^'W^eMi 
adjourned flrom %ence into- eidier' of tbe* connesls^ aAd 
were there heard and finally determined. Instances of such 
ac^urnments into the inferior of these councils were very 

(rt) Vid. St. U Ed. lU. St. J. c. 5. 
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comdiOfiv on siccoiiiit ef its being almost alMmys in readi^ 
ncfis to be called together^ tte king being seldom withoat 
someol die pepsofi» eonstitutiiTg this couQci] about hioi; 
sueb mferdnces are; to be found almost in etery page of the 
pavfiasHientary rolfci B«it adjournments into the great 
c^uncit'mepe not 90 commoB> a9 it was seldom called^ 
and. wben it dH sk, it was generally after the dismission of 
the oommoqs, to make ordinances, or determine matters 
tbat were agitated and remained unfinished in the liast par^ 
Jiament. The impeachment before-mentioned which the 
oommons prelkred against Sir John Lee in thef 42d year 
of the king, was finally d^ermined by the great coun- 
eiHa): and probably many other matters which appear 
hf the FoHs.to. have been determined by the cotmcil, might 
have beea-heardby the great councit; but owing to the ap- 
peUMoB being equivocal, it is not now easy to distingui^i 
the one fronv the other. The method of address to the 
two councils was, like that to the parliament, by petition ; 
and^ (h^ ol^ects of jurisdiction there were such questions, 
whtftt^r civil or criminal, for which the law had not snfR- 
QieadjF, or aot at aM, provided. The king's council used 
10^ sit' 1^ difibrent cAom&ers^ that were about the palace; 
sometimes en la ehambre de peincte; sometimes en fa 
diambre bhmcbe, or en^ Id ehambre de murcolf; and, as 
9Whit-fiiBijilf)f en h ckambre des-^toiles ; to which place 
of^ 4leir sitthig the genieecal' rettum of certain^ writs in- dHs 
reigny. c^nam nobi^ ineameri, referred fc) : it very ofteit 
sat in tbeM^utieerjr. 

Having premised these observstions npon-ttte. state of 
th« judicature in^parfiamant and the council^ the altera*- 
tion»made in both by some sttitutea passed in tins reign 
will be- better understood:^ There was only one statute 
that at-i^ affected the Jiidicatm-e of the parliament. This 
wnflk Stat. 14 Ed; III'. St. I. c. 5. which was intended; 
pttrtly^ relieve that assembly from tlie burthen of ans wer^ 

(a) Wrl. Rot. 27. {h) 4 Inst. cb. 5, («) Vid. Pari. Rot. paisim. 
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log all applications from the courts below, and partly, by 
establishing a sort of perpetual committee of parliament 
for that purpose, to render the course of obtaining advice 
and direction in judicial matters more regular and easy. 
The statute complains, that many piischiefe happened 
through delays of judgment, as well in the chancery as in 
the king's bench, common bench, exchequer, before ju»- 
^ tices assigned, and other justices appointed to hear and 
. determine ; which delays were occasioned by the difference 
of opinions among the judges, and by other causes. To 
remedy this in future, it was ordained, tl;iat henceforth 
there should, at every parliament, be chosen a prelate, 
two earls, and two barons, who should have commis« 
sion and power from the king to hear, by petition de- 
livered to them, all complaints of delays or grievances 
done to them. Such lords were to have power |to cause 
to come before them at Westminster, or elsewhere, the 
tenor of records and processes of such judgments so de- 
layed, and to cause the justices wlio were then present 
to come before them to hear the cause and reasons of 
such delays: which cause and reasons being so heard, 
they, by advice of themselves, and that of the chancellor, 
treasurer, the justices of the one bench and of the other, 
and others of the king's council, as many and such as 
they should think convenient, were to proceed to take a 
good accordy and make a good judgment ; and according to 
»u<;h accord so taken, the tenor of the record, together 
with the judgment so accorded, were to be remai^ded be- 
fore the justices where the plea depended, for them to give 
judgooent immediately according to the record. However, 
if the difficulty seemed so great that it could not well be 
determined without assent of parliament, it was enactiqd, 
that the said tenors should be brought by the said chosen 
lords to the next parliament, and there, a final ac<;;ord and 
judgmM should be given, according to yi\^^\i the judges 
should be commanded to proceed to give judgment. To 
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put this act into immediate execution, a commission of this 
sort was immediately issued to the archbishpp of Canter- 
bury and four lords. 

Thus was a subsisting council of resort provided during 
the intervals of parliament ; but the supreme court of par- 
liament, which had distrusted the judges, would not con- 
fide their whole authority even to this delegation out of 
their own body, Ifut by the express provision of this statute 
reserved to themselves the final decbion in all points of 
difficulty and doubt. It appears, even after this act was 
passed, that the judges did nbt ceasft to recur to the par- 
liament for advice immediatdy (o); and as there arethrough 
all the rolls many instances of such petitions to the par- 
liament, it may be doubted whether this statute and the 
establbhment thereby appointed were much attended to. 

While the intercourse between the courts of ordinary 
justice and the house of lords was endeavoured to be check- 
ed by the former statute^ the supreme judicature exercised 
by the cduncil^ in matters both civil and criminal, was put 
under some restraint, by several statutes. The^e restraints 
vVere at that time considered as in support of the Great 
Charter of Liberties, which bad forbid all imprisonment 
or disseisin of freehold but by the judgment of a man's, 
peers, or die law of the land : the process and proceeding 
^ before the council were looked upon as derogatory to this 
great standard of common justice> and therefore not to be 
tolerated. 

The jealousy entertained of the power of the council 
was justified by the -present state of our judicial polity, 
compared with what it bad been in times less settled and ^ 
polished. The judicature of the king in council had been 
admitted for wise reasons originally, though as wise ones ' 
rtiight now be urged for its abrogation* It was principally 

(a) Vid. ant. 4U. 
VOL. II. E E . 
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calculated for times of disorder^ ^hen the common course 
of justice wa^ circumscribed to very narrow bounds, ahd 
ordinary judges were unable to enforce the execution of the 
law against powerful subjects. When the state of society 
was altered, and things grew more settled, sudi supreme 
powers seemed no longer necessary^ Again, the common 
law during this and the preceding^ reigns had' arrived to 
such a degree of perfection, that arguments from the in- 
competency or defect of ordinary provisions were now of no 
avail : th6 remedies of the law were so increased in num- 
ber,, and. their e%ecutitin so effectually secured, diat it was 
no longer requisite to recar to the judicial character of the 
king, to supply by l»s prerogative the insufficiency of law. 
All injuries now found redress in the courts below ; and to 
recur to any other jurisdiction was thought unnecessary, 
dangerous, and burthensome to the subject* 

Such arguments of convenience and propriety co-operat- 
ing widi the dread impressed by an authority that was as 
iniich or more perhaps of a political than judicial nature, 
contributed to raise a clamour against the council, and oc* 
casioned several acts of parUament, which had thoefiectof 
disGoontenancing aAyuYinecessary application to the k»igia 
council, and allowed it only on such terms zs, it was thoc^ht, 
might prevent an abose of it. We shall consider lliese par- 
liamentary reguli^ns in theorder in which they were passed. 

The first statute on this subject was mad^ in the 25th of 
Ed. Ill (a), which enacts, that, according to the Great Ghar- 
ter, none should thenceforth be taken by petititm or sug^ 
ges^ionmade to the king or his council, unless it was by 
indictment or presentment of good and lawful people oj the 
sameneighbourhood where the fact was done, in due man^ 
ner, or by process of writ original at the common law. ' 
Thus far of criminal inquiries. Further, as to civil mat-^ 

(a) Stftt 5. c. 4. 
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ters, k eoactSy tbaf none should be ousted of his franchise^ 
or his freehold^ unless he were duly brought in to answer, 
and was forejudged of the same by the course of the law; 
wid if aiTjf thing was dofie otiierwise, that it should be re- 
dressed, and held void. It was thought not sufficient to 
declare such proceedings tdbe void ; but, suggestions to 
the king being often false or malicious, it was enacted, by' 
Stat 37 £d. III. c. 18. that, to prlevent such for the future, 
afl persons making suggestions should be sent inrith them 
before the chancellor, treasurer, and the council, there to 
find smrety for prosecutitig their suggestions; and if the 
soggestions wete found evUyXhvLi the party should inctup die 
sanre penalty as the adversary wodid if convicted, and then 
the matter sbodkl be left to the process of the law. li^is 
latter clause w»3 repealed in the next year, and instead 
tliereof it was ordaine^ (a), that a person failing in proof of 
his soggestfoi^ according to the fcn^mer statute, should be 
comaianded to prison, till he had agreed with the defendant 
for tlbe damage and skader be had sustained, and besides, 
made ransom and fine to the king. ^ 

fSlher the evil was not abated by these statutes^, or the 
uneasiness of the people re<|uired farther declaralicms of 
the parliament on this subject. We find, atk>iit four years^ 
after this, an net which seems to give a finidong blow to 
all extraordinary judicature wbatsoeyer, whether civil or 
cr)Minal< The commons having again eomplaiified diat 
parses were brought before die kite's council by writ, 
and otherwise upon grievous pain (b), against the law,, it was 
enacted, by stat. 42 Ed. III. c. 3. that no^man be put to 
answer before justices widiout presentment or matter of 
record, or by due process .and writ original, accorciing to 
the old law of &e land ; and that anything done to the con* 
trary vSh9uld be void. Some plausible exceptions, no 

(a) Stat. 38 Ed. III. »t, I.e. 9. ' (i) Sttr greve pejme. 
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doubt; were devised to prevent the full operation of this 
statute, as the council still continued in the exercise of its 
judicial authority, both civil and criminal. 

Thus much has been said of the supreme courts held 
coram rege in parliament and in council. We now pro- 
ceed to the inferior courts. If these were taken in the order 
to which they seem intitled by the dignity of their style, we' 
should first speak of the two courts coram rege ; thatt^frfcu/i- 
quefuerit in Anglidy and that in cancellarid. But we shall 
first speak of the court of the steward and marshal ; a tri- 
bunal, as we have seen, once of great 'eminence, but now 
sinking both in jurisdiction and importance, owing to the 
increasitig authority of the king's bench, which derived 
perhaps some of its cognizance from this court. 

■ " ^ It was enacted, by stat. 5 Ed. III. c. 2. that 

The court of . , ^ / -^ . , , , ^ , 

the stewaixi inquests before the steward and marshal of the 
and marshal, j^jj^g^g j^^^^^ should be taken by men of the 

4:ouiitry thereabouts, and not by men of the king's house, ex- 
cept in cases of contracts, covenants, or trespasses made by 
men of the king's house of the one part and of the other, 
and within the household, according to die statute made in 
the time of Edward I (a). It was ordained, thf t if any one 
Would complain of error in this court, he should have a writ 
to remove the record and process before the king in his 
place, that is, in the king's bench : so that die king's bench 
wad confirmed in that appellate jurisdiction, which thecourt 
of the steward and marshal possessed once 6ver the otiier 
courts; This act was confirmed, or rather re-enacted, in 
ch. 2.' and 3. of stat. 10 Ed. III. 

The re-enacting the provisions of this act, and the 
petitions of the commons against this court during this 
reign, shew, that its jurisdiction created great jealousy and 
discontent. In the 25th year of the king; the coipmons 

(a) Vid.Hnt.235. 
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prayed, that none of the king*s servants implead any one 
in the marshalsea; which ^as refused ;^ as indeed it would 
have been confining this^ court wholly to those of the 
household(a). In the 50th year, it was prayed, that the 
steward and marshal should hold plea of nothing but wh^t 
was contained in the statute ofarticuli super chart a^ and 
that the limit of twelve miles niight be reckoned either 
from the king's preWnce, or the place of the household, and 
not from both ; and that the steward should keep his ses- 
sion within three miles of the king's presence. To this it 
was answerejd, that the twelve miles should be reckoned 
either from the king's presence, or from the household, and 
not from both(&). In the same year it was stated to the 
parliament by the comhions, that there was great com- 
plaint of the marshal's court throughout the realm; in an- 
swer to which the parliament desired that the grievances 
might be specified (c). In the following year it was pray- . 
ed, that the marshal might not intermeddle in that part of 
Southwlsirk which was called guildable(^; and again, that 
it might be declared by statute what pleas the marshal 
should hold, and that prescription might be allowed be- 
fore .him, ^ well as before other justices of the king(e). 
But after all these complaints, this court was left to con- 
tinue upon the ground of the above statutes and the old 
common law. 

There appears nothing new respecting the The king's 
court coram rege ubicunque, t^c. commonly bench. 
called the king's bench, unless the frequent mention of 
the marshaly as the officer and gaoler, may be considered 
as such. We find the marshals, of the king's bench spoken 
of very familiarly at the beginning of this reign; especially 
in Stat. 5 £d« III. c. 8. relating to the bailing of felons : as 
this act states some things very particular, it may be well. 
. to give it at length. It begins with complaining, that per« 

(a) Cot. Abri. 25 Ed. Ul. 34. {b) Ibid. 50 Ed. 111.82. 

(c) Ibid. 153. ((0 Ibid. 31. {e) Ibid. 38 
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sons indicted of felonies^ robberies^ aod thefts^ used to re-^ 
move the indictment before the king^ and there surrender 
themselves ; upon which they would be let to bail. by the 
marshal of the king's bench^ as. were -also persons appeal- 
ed^ against whom an exigent had been awarded*. Ab this 
/ was letting dangerous offenders loose upon the country, it 
was necessary some restraint should be put on the marshal's 
po\i'er of bailing : it was therefore enacted, that such per- 
sons should be kept in prison; and if any marshal wa$ 
complained of within term for doing otherwise^ that the 
justices should do what was right. At the end of every 
term the marshals were to cbuse before the justices, pre- 
vious to their departure from the place (supposing, as was 
sometimes^ the fact, that the king^s bench sat in many dif- 
ferent parts of the kingdom in different terms) in what 
town they would keep their prisoners ; and tiiere they were 
to hire houses at their own costs for keeping of such pri- 
soners, and were not to suffer them to wander abroad nei- 
tlier with bail nor without; and if any were found wander- 
ing, the marslial was to be imprisoned for half a year, and 
ransomed at the king's will. After the statute had made 
this provision for the marshals of the king^s bench, who it 
4iould seem were deputies intrusted on occasion of re- 
movals of that court, it enacts, respecting the marshal, that^ 
it should be don^ within the 'Oerge, as reason should require. 
A distinction, and at the same time a sort of conoexioti is 
here marked between the marshal of the verge and the 
marshals of the king's bench, which seems to justify a con- 
jecture that this officer was adopted from the court of tbe 
steward and the marshal. In the 2@d year of die Idog, the 
commons wanted- to carry this law against the marsbalr 
still further ; for th^ prayed, that if they let any body at 
large, who was committed for the pedce, they might au- 
8wer in diimages ; but this was reiiisedra)* 

(a) Cott. Abri, «2 Ed. III. 20. 
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When M^gnaCharta declared that common pleais 
shouldlbe held in a certain pkce^ it seems to have been un- 
derstood as of a certain court for such pleas, and not of a 
certainty of place where that court should be held; for we 
find the common bench had 'been removed like the king^s 
bench, though perhaps not so frequently, as it did not in its 
stile import to be attendant on the person of the king« 
To prevent the expence and mischief which happened to 
suitors by such removals, it was ordained by stat; 2 £d. III. 
c. 11 . that before such removal tlie justices should be 
warned thereof, in order that they might duly adjourn the 
parties, and so prevent the. losing of their process. . 

The court of exchequer undervvent some parliamentary 
regulations. The exchequer was a depositary of records; 
and therefore by stat. 9 Ed. III. st. 1. c. 5. it was ordained^ 
that justices of assise, gaol-delivery, and of oyer and termi- 
ner, should send all their records and processes determined 
aiid put in execution to the exchequer at Michaelmas eyei[y 
year ; and that the treasurer and chamberlains should re- . 
ceive them under the seals of the justices, and keep them 
in the treasury, as had beeii. usual heretofore : the justices^ 
before making out the estreats, were to send to the exche- 
quer as formerly.' 

The course of appeal fromJuUgments in the Enoriatbe 
exchequer was, after several petitions to par- exchequer. 
liament, at length settled by statute. In the 21st year of 
the king, the. commons petitioned that judgments given in 
that court might be redressed and reversed, if erroneous, 
in the king^s bench, the same as error in the common pleas^ 
and not before themselves, wh^ gave the judgment, as ,it 
should s^pi the course, then was. To this ^t was answer- 
ed, that such error should be- amended by the chancellor^ 
treasurer, and two justices (a). But it wa^ aiterwardS| 
some what differently, declared by stat. 31 £d. III. st.l.t:. 
1 2« that where a man complained of erf or made in process 
. (a) Coti. Atl>ri. 21 £d. IIJ.S6. 
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in the exchequer, the chancellor and treasurer should cause 
to come before them ki gny chamber of council (a) near 
the exchequer^ the record of the process out of the exche- 
quer, taking to thenri the justices, and such other sage per- 
sons as should seem proper ; and should cause to be called 
before thep[i the barons of the exchequer, to hear their in-- 
formations and the causes of their judgment, and tnere- 
upon duly examine the business; and if any error was 
found, should correct and amend the roll, and afterwards 
send then! into the exchequer for execution to be done 
thereof. 

These are all the provisions made by parliament for the 
better ordering of business in the court of exchequer. But 
the commons had frequently petitioned for other alterations 
in the practice of this court, which, though they were un- 
successful in obtaining, may be worthy of notice, as they 
exhibit Something of the- usage of the court, and the opi* 
nion then entertained upon that subject. In the 22d year, 
the commojis prayed, that an accomptant in the exchequer 
might not be run to issues before he had |^een warned to 
appear. To this it was answered, that the process should 
be first a venire facias^ and then a distringas {b)^ To- 
wards the close of this reign they prayed, that amtom^ht 
have the privilege of waging his law in the exchequer, as in 
other coiTrts ; bu^ this being excluded in that court l>y the 
king's prerogative, who was either plaintiff, or interested 
in all suits there, was not granted fc). In like manner, 
when it was prayed that attaints might be had of verdicts 
in the exchequer, as in o^ther courts, it was refused (d). 

We find it had become a prractice to sue in the exche- 
quer upon suggestions, in the way which had be^n so often 
complained of before, respecting the council. The whole 
proceeding by suggestion being a prerogative course might. 


ia) En mueune chamlre du conseilc, ' (b) Cott. Abri. 22 Ed. III. 17, 
(c) Ibid. ^OEd. m.«3.. . {d) Ibid. 29 £d. III. 27. 
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upon that idea, have obtained in the excheqi^r, which was 
a court for ordering and governing the king's revenue^ 
and therefore, of all others, best intitled to the siime extra- 
ordinary and summary way that was affected by the coun- 
cil. In Jthe 40th year of this king we find a case which 
somewhat explains what this course was. It was said by 
iMdj a baron in the exchequer, that though no process was 
made against the king's debtor, yet if he was found present 
in the exchequer, he should be bound to answer to the king. 
To this another, named Fit Z' John, said, that so it would be, 
provided it appeared of record that he really wa^ a debtor ; 
but not, ff it only appeared by mrmise or suggestion made, 
for then he ought to be brought in by process, &c (a). This 
was putting it upon the footing of the other courts ; and 
accordingly, in the 47th year, Ae commons prayed that 
some remedy should be had where persons were called into 
the exchequer upon suggestion mthout process, contrary 
to the statute made in the 42d year of the king (fr) before 
mentioned. The answer to this was, that if any special com- 
plaintwas made,remedy might be had (c) ; so that thesesug- 
gestions in the exchequer (which were in fact no other 
than petitions, or hills , as since called) were left upon the 
ground of stat. 42 Ed. III. 

Equal pains were taken to improveother parts Justices of a«- 
of our judicial establishment. I he commissions ^m», <cc. 
of assise jmd nisiprius, of oyer and terminer, and of gaol* 
delivery, received several modifications. It was complained 
that felonies had been very much encouraged, not onlyby too 
easy pardons,bu t also through an inattention to astatute made 
in the time of Edward I (d), which directed, that the justices 
assigned to take assises, if laymen, should make deliverance 
of the gaol; and if the one was a clerk, and the other a lay- 
man, then that the lay-judge, together with another of the 

(a) 40 Ass. 35 pU {h) Vid. ant. 4)19. (c). CoU:. Abri. 47 Ed. IIL 34. 
(d) Viz. Stat. 27 Ed. 1. st. 1. c. 3. Vi.l. ant. 173, 174. 
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country associated ^ith him, should deliver the gaol. It 
was rfierefoie enajcted by stat. 2 Ed'. HI. c. «. that justices 
should be appointed, as directed by that act ; and that assises, 
attaints, and certificates, sbouhl be taken before the jus- 
tices commonly assigned, being good men and lawful, and 
having knowledge of the law, as directed by another sta- 
tute of Edward I. In additTon to this it was now further 
provided, that writs of oyer and terminer should not be 
granted but before justices of the one bench or the other, 
or the justices eiTant; and that only /or great hurt and 
horrible irespass^woA of tiie king's special grace, as ordain- 
ed almost in the same words by the statute of Westm. 2d (a> 

Hie next provision relates to the commission of nisi 
prius. The last alteration made in this commission was by 
the statute of York, in the pre9eding reign (A), which con- 
fined it to c^ees, *' if the demandant |ir«y the same.'' 
It was now enacted (c\ that all such inquests to be taken in 
a plea of land should be taken as well at the suit of .the tenant 
as of the demandant, with a saving of all other process, afr 
appointed ^by the said statute of York. By stat. 4 Ed. III. c* 
2. it was ordained^ respecting three of these commissions, 
that good and discreet persons, other thin of the places, if 
they could be found sufiicient, should be assigned in all 
the counties in England to take assises, juries, and certifi- 
cations, and to deliver gaols ; and that was to be three times 
a-ryear, and more often, if need were. 

The commission of nisi, prius was further materially al- 
tered by two stiLtutes, which at length put it into the form 
into whiqh it-has oontinued ever since : these are stat. 14 
Ed. III. c. 16. and stat. 20 Ed. III. c 6- We have seen, 
that by the original establishment of these justices (d),in- 
quests and juries upon- issues arising in the court of king's 
bench or common pleas, were to be taken beforepneor more 

•' (a) Viz. ch. 29. Vid. ant 170. {b) Vid. ant. 300. * (c).Stat. 

2 Ed. Ill, eh. !6. (rf) 13 Ed.I. Westm. 2. c. 30. 12 E^. II. st. I. c. 3, 4. 
Vid. ant. 170. 301. 
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justices of the same place ; but it often happened^ that in 
many counties no justice of that description came, whicli 
brought great inconvenience on suitors aiid^on the juror? 
impannelled. To remedy this, it was ordained, ly stat* 14 
Ed. III. c. 16. that, in the king's bench, a nui prius should 
be granted before any justice of tlie court, if any of them 
went into that part; if not, then before any j^ustice of the 
common pleas, at a certain day to be agreed ; and a tenor 
of 'the record was to be delivered or sent to him, under the 
seal of the chief justice of the place ; et which day he was 
4o take the inquest, find return the verdict under bis sea), 
widi'the writ, the tenor, and the pannel. These were to 
be received in the king's beneh and enrolled; and there- 
upon J^dgment given according, to the verdict. Such 
justice of the common pleas was to harve power to record 
defaults and nonsuits, the same as if the ni$i prius'had 
been granted before some justice of the king's bench ; 
after which defaults so recorded aiul returned, the justices 
were to give judgment upon the record. Thus far re- 
specting issues depending i6 the king's bench : the like 
course was to be pursued in regard to issues in the com- 
mon pleas. Further, it was provided, that should no jus- 
tices of either bench come into the country where in- 
quests or juries were to be taken, then the nki prius should 
be granted before die chief baron of the exchequer, if he 
be a man of the /az&( which, it seems, at this tjpie he some- 
times vras not) with the same powers as were given to the - 
justices of the one bench or the otlier. If neither any 
justice nor (he chief baron came into the country, then 
the nisi prius vf^ to l^e granted before the justices assigned 
to take assises in those parts, so that one of the justices as- 
signed was a justice of the one bench or the other, or the 
king's Serjeant sworn; with the same authority as was 
above given |o the justices of the one bench or \iie other. 
It was also directed, that should one party demand the 
tenor of the record, to deliver to the justices before whom 
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the nisi prius was granted, in order to prevent any fraud or 
dkmage being done to the other party, ox the inquest, an- 
other tenor of the record should be given to the other 
party, if 4ie required it. As the justices of nisi prius were 
authorized by the statute of York to give judgment in the 
country upon verdicts of assise and of inquests, and upon 
nonsuits and defaults, it was ordained, that the justices 
appointed by this act should have the same authority. 

In the 20tb year of this (a) king, it was ordained, that 
justices of assise should have commissions authorizing 
them to enquire in their sessions of sheriffs, escheators, 
bailiffs of franchises, and their under-ministers ; and also 
of maintainers, common embraceors, and jurors in the 
country, if the said officers took any thing for the execu- 
tion of their office^ as for making pannels, or putting in 
jurors suspected and of evil fame ; and if the said main- 
tainers, enibraceors, or jurors took reward of the parties 
to prevent the courae of justice. This proceeding was to 
be as well at the suit of the king as that of the parties; 
and therefore; says the statute, the king has commanded 
the chancellor and treasurer to hear the complaints of all 
persons so aggrieved, and to ordain speedy remedy'. 

The other material alteration in the proceeding at nisi 
prius was effected by stat. 42 Ed. III. c. 1 1 • It was com- 
plained that the pannels of inquests were not returned be- 
fore the se'sijions of the justices at nisi prius, and other- 
* wise ; so that the parties could not have knowledge of the 
names of the persons to pass on the inquest, whereby, 
says the statute, divers of the people have been disinhe- 
rited and oppressed. To remedy this it was* now enacted, 
that no inquests,' but assises and deliverances of gaols, 
should be taken by writ of nisi prius, nor in other manner, 
at the suit of any one, before the names of all those who 
were to pass in the inquest were returned into court. 
Thus far of tiisi prius. As to assises, it was directed, that 

(a) Ch. 6. ' 
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sheriffs should array the pannels in assises, four days at 
least before the sessions of thejustices, under the penalty 
of 201.. so that the parties might have a view of the pannel, 
if they required it. It was further directed, in order to 
facilitate the above regulation, that bailiffs of franchises 
should, under the like pain, make their return tp^he sheriff 
six days before the sessions. 

These two acts of the 14 and 42 Ed. III. deserve a par* 
ticular notice. It is probable, that before th^ 14 Ed. III. 
there used to be no record ma(le out for the trial at nisi 
prius ; which being before a justice of the court where 
the issue was joined, there was less need of any copy of it 
to inform the judge; and the authority to try the issue 
rested* wholly on the judge's commission of nisi prius. 
Whether before this act there might not be aometimes 
suoh a copy made, can only be collected' from probable 
conjecture ; but after this act, it became both expedient 
and requisite that a tenor of the record sh()uld be made, 
which has since been called the NisiPriufi Record : upon 
\i4iicb the judge ^' returned the verdict,'! as the act says, 
making what has been since called the Postea, from the 
initial word in tlie form of the return. 

The alteration effected by stat. 42 Ed. III. was this. 
We have seen that heretofore certain writs used to be made 
returnable before the justice^ itinerant, sometimes with a 
clause of nm prius, sometimes without (a), Iti^ probable 
this practice was uot yet wholly out of use, and that this 
statute alludes to it, when it speaks of '^ writs returned at 
^' the sessions of the justices at nisi prius and otherwise." 
We have also seen (b) that this clause of nisi prius was in- 
serted not only in thp writ of venire facias, as directed by 
the statute of nisi prius, but also in the writs of habeas 
corpora juratorum and distringas, when the jurors were 
brought in by either of those writ^, after their default on the 

(a) Vid. ant. voJ. I. 582. {b) Ibid. 415. 
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venire facias. The practice had continued, as formerly, 
irregular and unsettled; but when this act directed that 
no inquest should, be takei^ by " nisipritts, or other man- 
ner^'' before the names of the jurors were retumed into 
court, it. is probable that, in order to attain this object, the 
jury-process, b^un then' first to be arranged in this way: 
Tbe venirejacias, instead of containing the clause of nisi 
priusy was made returnable on some day in term, with the 
pannel annexed ; tlien, after the parties had had the op- 
portunity of making their challenges, as -designed by this 
statute, the process of distringas or habeas corpora would 
issue, with a clause of nisi prius in it, returnable the foU 
lowing term ; and upon this writ tlie trial was had. Thus, 
ever* after, it was necessary in all causes that went to trial, 
to have both a venire and a process of contempt, either a 
distringas^ or a habeas corpora against the jurors. 

Some few regulations were made respecting justices of 
oyer and terminer^ independent of the other commissions, 
and which, for this reason, we have reserved to be men- 
tioned last. In the statute of Northampton, stat. 2 EA III. 
c. 6r which contains many provisions for the-better keep- 
ing of the peace, and punishment of offenders, it was or- 
dained by chap. 6. that whereas by the statute of Winchester 
, the justices assigned had power to enquire of defoults in die 
execution of that statute, and make a report thereof to the 
king in parliament, to be remedie^d by the king, which 
course did not seem effectual; it was now enacted, that 
the said justices should have power to punish all disobe- 
dient persons. This was in the early part of the reign, 
before the keepers, or, as they were afterwards called, 
justices of the peace were commissioned with such high 
powers as they afterwards received. 

By another chapter (a) of the same statute there is a 
special authority given to justices of oyer and terminer, 

(«) Cb. 7. 
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which seenis to be a confirmation of the court of trail' 
bastofi instituted by Edward I. for the punishment of 
felonies, robberies, manslaughters, trespasses, atid oppres- 
sions of the people, it was enacted, that the kit^ should 
assign justices in Hivers places, within the king'* bench , 
and elsewhere, as was done in the time of Edward I. of 
great men of the land, being of great poM'er, with some 
justices of one bench or the other, with other learned men 
in the law, to inquire, as well at |;he suit of the partj as at 
the king's suit, and to hear and determitie all manner of 
felonies, robberies, manslaughters, thefts, oppressions, 
conspiracies, and grievances done to the people ^ainit 
the law, statutes^ and customs of the realm, as well with-*' 
in franchis« as without ; and also to enquire of the shieriffs, 
.coroners, under-sheriffs, hundredors, bailiffs, constaUes, 
and all other ministers, within liberties, and without. We 
4iall see afterwards, that the authority of ji^gtices of the 
peace was thought isipre condubive to such end thjtn this 
commission of trailbastorty and that the latter was gra* 
dually superseded thereby. In the 34th year of this 
Idi^ (a) it was ordained, that the justices assigned in 
writs of oyer and terminer should be named by the court, 
and not by the party, as we have seen might be, and was 
usually the course (6). 

Thus stood the .commissions of assise and nisi prius, of 
oyer and terminer and ^aol-delivery,' at the close of .this 
reign. Though a,ttempts had been made to expedite causes 
when they' had come to that ^tage in which a nisi prius 
should issue, it was prayed by the commons, in the 50th 
year of the king, that the process of such as Were at issue, 
and did not within one year after sue out their nisi prius, 
should be discontinued, and held void : again, if the 
I^ntifF or defendant did not, upon the return of the habeas 
' corpora, sue out his nisi prius, that the whole process ^ 

(a) Ch. 1. (/>) Yiiant 170.. 
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might be discontiiiued : and further, (hat every man might 
have hir nisi prius granted, as well against the king as 
others, without suing to the privy-seal: but neither of 
these applicsitions succeeded (a) ; any more than a petition 
that -such as sued forth assises should not be obliged to pay 
/or thejustices patent, as had always been the usage (6). 

A statute was made in the 20th year of the king, which . 
had a reference to atl the courts we have been mention- 
ing, and was founded in a zeal for the due administra- 
tion of justice' to all the king's subjects. This statute 
opens by stating, that the king had commanded his justices 
tado equal law and execution of right to all his subjects, 
whether rich or poor, without any regard to persons, and 
without delaying to do right on account of any letters 
Or commandment from the king, or any other ; and it en- 
acts, that should any letters, writs, or commandments 
come to the justices, or to others deputed to do law and 
right, according to the^usage of ihe realm, in disturbance 
of the law, or execution thereof; thejustices, and others 
deputed, should proceed tojipld their courts and processes, 
as if no such interference had been made. It recites, that 
the king had caused all his justices to be sworn, to take 
no fe^ nor robe (that being the denomination under which 
part of their salary was. paid) of any one, but the king only, 
during their office; and to take^jio gift nor reward, by 
themselves or by others to their use, of any one who had 
any matter depending before them, except meat and drink, 
and that of small value ; and further, to give no counsel to 
any, where the king was party^ or was interested, unde^ 
pain of their body, lands, and goods. At the same time 
an increase was made in the judges fees (c). The same was 
ordained respecting die barons" of the exchequer ; and they 
were expressly commanded, in the king's presence, to do 

(a) Cott. Abri. 50 Ed. III.146. 174. (b) Ibid. 45 Ed. IIL 35. 

(c) Cb. I. 
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right and reason to all the khig's subjects, wkhout the de* 
]a}i9 that had been so much complained of in that court 
{4i). It was also ordained, that justiees assigned to hear 
and determine, and those who were associated to them, 
justices of assise to be taken in the country, and of gaol 
deUvery, and those associated to them^ should take such 
an oath as shoidd be enjoined them by the council in the 
chancery, before their commissions were delivered to 
tfaem {b). 

. The impediment thrown in the way of jwficiai proceed- 
ings by protections, was a great grievance to the iiation ; 
and, notwithstanding the fair appearance of the king's m« 
tention, as expressed in the above statute, these protections 
were granted all through this and the subsequent reigns, and 
the commons frequently, though in vain, petitioned against 
them. From a perusal of stat. 25 £d.IIL st. S, c. 19* we 
"find the king had granted protections to several persons, 
being his debtors, discharging them from anyrither actions 
of debt till they had satisfied the king. It was provided 
nevertheless, by that act, that such persons should answer 
suits against them, but that execution of the judgment 
should be suspended till the king was paid ; though sech 
plaintiffs, if they would undertake for the king^s debd^ 
might have immediate execution against die defendant* 
Very early in* this reign it wa» enacted (c), that no command 
either under, the great or little seal shouhl issue to disturb 
or delay common right ; and if any such command was to 
£ome, the justices were to disregard it. As diere was still 
coniplaint of fines being exacted lor beaupleader, the sta^ 
tute of Marlbridge was again (<2) directed to be observed (e)* 
iUter the several courts, the remedies of the law con- 
stitute the next objects of consideration. Nothing more was. 
done by the parliament on this head than enlarging and 

• <c) Ch. S. (b) Ch. 3. (c) Stat. S Ed. III. c 8. (d) Vid. ant 
7a (0 Stat. 1 Ed, III. St. 2. c. 8, , 
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modifying those already in use^ making no addition to ^e 
old stock. 

Tlie writ of attaint, of which so much has already been 
said (a), was the only redress to which those coutd resort who 
had suffered by an unjust verdict: this was now rendered 
Riore general and more expeditious by some few regula- 
tions. It was ofdained by stat 1 Ed. IIL st. 1. <:. 6. that 
a writ of attaint should be granted, as well upon the/^Wiz* 
cipal as the damages in a writ of trespass, and that the cfaan* 
cellor should have power to grant such writs without speak- 
ing thereof to the king. Furtlier it was enacted, that the 
justices should not omit taking the attain^ because the 
damages for which it went were not yet paid ; which it 
seems was before held a good objection u|pion the trial, as 
the party plaintiff could not say he had been da.miiifi«d till 
he had paid^ the damages given by the wrongful verdict* 
To avoid the great (felays to which attaints as well as 
other suits were liable, bi»t which were particularly grievous 
^n an action that was madef necessary by the misconduct of 
Jurors, who had failed of doing their duty, it was enacted, 
by Stat. 5 Ed, III. c: 6. that no essoin of the king's service ' 
noa protection should be allowed in such juries, any more 
than in assises of novel disseisin (b) ; that ii ve days (c) in the 
year at least should be given before the justices of the com* 
men bench in such juries ; and that there should be a nisi 
prius in this, as in other writs. Again, by the next chap« 
ter of the same act the provision of stat. 1 Ed. III. coucem* 
ing attaints in trespass, was enlarged ; for it was enacted, 
that attaints should be allowed as well in pleas of trespass 
jnov^d' without writ as by writ, before justices of record; 
if the damages a<ljudged were more, than forty shillii\gs. 
This was carried stiU furttier by stat* 28 Ed. III. c. H« 


(tt) Vid. ant 1 1 1 (b) Vi^. ant 315. 

(;c) This ipust considerably shorten the returns prescribed by the stat* 
X>ifs c<tmfniLnes in hanto. Vid. ant. 57, 58, 
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la'bicb gives this writ a^ wiell upon a bill (which hac). 
Ia,tely become a common way of instituting suits) as a 
wiit of treqpasS) wi&out any regard to the quantity of da- 
mages. 

In the mean timje, the parliament had been solicited to 
make this remedy more general. In the 2Ist year there 
ivaj a petition prayings that attaints should be granted in 
writs of debt, and in all other writs and bills where the 
demands or damages did not amount to forty shillings ; and 
further, in actions where a person sued tarn pro domino 
regej qukm- pro seipso, as the king's ministers and others 
frequently did, where, as the whole principal and damages 
recovered went to themselves uid riot to the king, it was 
thought hard that neither a writ of error nor attaint should 
be had. But though it was grantej} that writs of error 
should lie, this, as well as the former application aboQl 
attaints, did not receive a favourable answer (a). The 
parliament, however, at length complied with the wishes 
of the people, and it was ordained by stat* 34 £d. III. g. 
7; that an attaint should be had- by the person against 
whom a verdict passed, as well in pleas real as pleas per^ 
sonal; and that it should be gnint^d to the poor, who 
would affie that they had nothing whereof to make fine^ 
saving their countenance, without paying, any, and to all 
others upon an easy, fine. After this, the proceeding by 
attaint grew more common, being open to all persons 
iwfao were aggrieved by a false, verdict. 

It was complained, that executors could not by Uie old 
law have an action for a trespass done to ijaskr testator, as 
of goods aiul chattels carried away; to remedy which it 
was enacted by stat. 4 £d.'UI. c. 7. that they should have 
actions in such cases, and recover damagesi as their testa- 
tors might. ' And further by stat. 25 Kd. lU. st. 5. c. 5. 

(«) Cott, Abri, t\ Ed. JII. 33, 24. 

F r e 


It was ordained^ that executors *of execntol's sbo^ld have 
iictiotts of debt, accwnpt, and of goods carried atTay, of . 
the first testator ; and further^ should have execution of 
statutes-merchant^ and recognizances made in courts of 
irecord of the first testator, as'he would have had, if alive. 
Such Executors of executors were to answer to others for 
so much of the goods of the first testator as came to tireir 
hands, in the same manner a9 the first executors should 
have done, if alive. 

• We have before seen, that an assisd uirhn, of, as it haid 
liow long been called, sl juris utritm, would not lie for any 
'Other (han a parson {a) ; but it was now ordained by star. 
14 Edi HI. St. I.e. 17. that parsons, vicars, wardens of 
chapels, and provosts, v^rdens and priests of perpetual 
chauntries, should have writs oi juris utrhm of lands' and 
tenements, rentB^nd possessi^nG^annexed to vicarages, cba* 
pels, and chauntries, and recd^r^er by olber writs m their, 
'case, as parsons of churches or prebends. 1%e writ of 
iecek was exteiided by stat. % Ed. HI. c. 17. which en- 
acted, d)at it should be mahltainable i^s well in case of 
-garnishment touching pleas of land, where such garnish* 
'nfetit was given, as' in ca«e of i^ummons in a pjea of 
land. 

8uch were the alterations Ihode in some old writs by 

parliament. The commons endeavoured to obtain a change 

■* -of the law in two real writs, but were not s^c^essfiil • They 

complained, that where fand was grvcfn t^ a man and his 

wife, and tbeheirs of their body begotten, though they had 

•no issue between them, yet if one died, the other, as the 

law then stood, might commit ^^'aste, not being within any 

of the laws of Edward 1. made against waste (ft). This was 

•thought a great hardship on Ae reversioner, as the estate 

of ^e first takers (though the survivor of them was caHed, 

(a) Vid* airt. yoI. I. Sff9, ^ <*) Yid. ant 73. 
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ienani in tail, afttp pombitity ofistue extikct) c<^d he 
coasidefed at in effect ovly m estate for term of life ; it 
was Aerefore prayed, that a writ of waste might He in^u^^ 
case. AgaiD, ad a writ of possession would not, by ike 
old law, lie of land deviiable (a), although not actwdly 
derisedy and this W^s felt to be a considerable impediofieat 
to 'justice, it was prayed that wuts might be granted of 
audi lands, saving to the tenants tfae^ plea in case of an 
actual devise. The answer to both these petitions ^ems 
to inl»iiiaaa that 4iey should be ordamed by statute (6)( 
but no aach statute appears to have been made. 

The firat Statute of lliis king that relatea to process and 
proc^diiig, is stat. fi Ed. III. c. IS* which. i^ principally 
worthy of x>bservatton^ because it shews die opiniiw to ba ve 
then been that the death of the j^ng somewhat affected, if 
not destmyed, an action that was groiuided on a fact 
figainst Hm ki&g*s )>eace ; fbr this act declares, titat like 
process should be nade of ftespfiss done in the time of 
£dward II. as 6t trespass done in the ttn»e of Ms king. . 

We have seen in Bractpn's time, when the process of 
distress had taken the defendant's goods and chatlels, iti 
"what manner he was satisfied outof them forhisdamagea(e). 
Several rules wera laid down by stat. € £d. Procest of ^ 
III. c. 12. sfkkl 13. for a similaT r«dressi in ^wti^wiir^ 
cases of outlawry in civil actions; that where die-fdmntiff 
recovered damages^ and die dafeadant waa oMtUwed at the 
king's mit, no charter of patdon of his outlawry shonid he 
granted, except the chmcdiorwas certified that Ae- plain* 
tiff was satisfied lor bis damages* Where a tman was oat- 
lawed by pro<:e8s> before his appesorlinee, nosudi^ diaiiter 
.was to he graiated, except the cbaikj^r wns o^rtified , 
Chat^the person outlawed had yielded himsdf to prison bi^- 
.fore dlii^}i^iees of , the place ivom wb^ee the writ of 

<«) Vid. ant toI. I. 363. (h) Pari. Rot. 21 Ed. III. 46, 47. 

(c)Vid.ant. rot.l.4!i4. ' ' 
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exigent issued ; as before the king's bench, common pleas, 
or justices of oyer and termini ; btit if the last were not 
flitting, then befoFe the justices of the king's bench ; and 
in such case the record also with the process was to be 
removed before that court. Upon the party surrendering, 
the justices were to warn the plaintiff to appear at a cer- 
tain day ; at which day, if the warning was duly witnessed, . 
and the plaintiff appeared, then they were to plead upon 
the first original writ, as though no outlawry had been 
pronounced. If the plaintiff did not appear, the defend- 
ant was to be delivered according to his charter (a). 

Again, because persons duly oudawed had avoided Klieir ^ 
outlawry by reason of imprisonment, which had been sup* 
ported by the false testimony of sheriffs and others, it was 
enacted, that if any would defeat an outlawry by such 
testimony, h^ should surrender himself to prison, and then 
the justices of the king's beiicb should cause the party at* 
whose suit th'e outlawry was pronounced, to be warned to 
appear before them at a certain day ; at which day, if be 
would verify that the testimony was untrue, such verifica- 
tion should be seceived^ In like manner the king's Ser- 
jeant, or his attorney, or any other that would sue for thai 
king, was to be received to have the same averm^it against 
such testimony, where the outlawry was pronounced at the 
king's suit (i). 

It may be just mentioned here, though it more properly 

belongs-to that division where we*treat of the criminal luw, 

that a declaration was made by stat. 18 Ed. III« st 1. iu 

> what cases an e^^igent should issue; some sniiEdl alteration 

in whidii was made by statli 2. of the same year, c. 5. bodi 

which will be spoken of more particularly in their proper 

- place. We next co«e to stat. 25 Edi III* sL 5. c. 17. 

: i^hich gave a greator Boope to the process of oiulaimry in 
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rivU actions; for it enacts, tbat such ^process should b« 
made in a vvrit of debi^ and 4elimie of chatteb, and in 
taking of beasts (a) by writ of capias and process of 
exigent, as was used in a writ of accompt. 

This statute, and those relating to the. writ of accompt 
i^d here alluded to, have b^en long considered as intro* 
ducing a novelty into the process of pei;sonaI actions. It 
IS laid d^wn. by lord Coke, and ha^ been repeated by 
others without e^aminatiooy that no writ of capias lay ^ 
common law for debt, or damage s^ but oaly in actions vi 
et armis. But this opinion is contradicted by the history 
we have before given of process. We find in the reign of 
H4nry III. that the process in all personal actions was as 
follows : If the party did not appear upon the summons^ 
then he was attached by pledges; and aften/rards by bet^ 
ler pledges : if he still did not appear, the sheriff was •com- 
manded qubd habeat corpus^ to take the body : if the sher 
riff retMrned r^an i^v^tuSf ^here issued a di$tringas per 
terras ei ca^(e//a; after that, another distringas, com- 
manding him also to take the body ; after that, another 
distringas, ne, manum apponat ; and lastly, a: writ to take 
the land and chattels into (^e king's hands. 

Thus there might ;be one summons, two attachments, 
a capias (as it was afterwards called), and four distresses. 
To this it is added by Bracton, that should the defendant 
dot, be ^und,'nodr have any lands or goods, whether the 
action Was for money or for a trespass, he was to be de* 
manded from county to county, and outlawed (6); and 
persons so outlawed were conden^ned to perpetual iinpri- 
somnent, or to at^ure the realm* 

Such was the process to C9mpel appearance in court.. 
Jt happens that ni^ ancient author has furnished us with my 
li^om^on QQDcernins Hkp process, of «6(ecution in pi^r* 


(c) fin ^rim its ovcri. {b) Vid. ant. vol. 1. 463, 484.' 


»onaI acticms; but whether we c<msider the andbgy of 
the two eases, or the rule that was afterw«irtb laid' down 
respeetifig the process- before appearance and after jtidg^ 
ment, we cannot avoid 'conclttding, that thefe Was, «t 
feast, as effectual a process upon the judgment, aa upon 
the original writ. 

Thi^ bekig the -^ate of procesa at conittioft law, w# 
Khali now consider the alterations thai had been made bj 
some kte statutes^ In the first place, it was enacted 1^ 
jfte Stat. Marlfo. c. 12. that in all caaes of attachment^ 
after ibe second attachment should immediately follow 
Ae last dratress (a). Bylh^is provision, a very material 
alt(^ation seems to haVe been made in all personal ac* 
^ns; for not o^iy th^ Ihnee fortner distringases were 
how superseded, but also the writ of habeas corpusi^ 
whidi, at common law, followed immediately after the 
second attachment; and 6f course, as it should seem, 
the process of oudawry Do longer could f<JldW: fbr^ 
at^oVdiog to Bracton, it wats only tii'here the defendimt 
had no lands, and could not be fiund, that he was td 
%fe demanded and outlawed; and th^ rfetutn 6f non in^ 
ventus could not be made but upon ib€ habeas eopjmsf 
and die second dhtrhgas, both t^ieh \ii^te n6w tsd^en 
siway. 

If this was the coiislruefidn, at that time, ptit on tfm 
jproVi^on, flie conieqnencte ^eems i^iis^ been vei^ early 
discoycfred ; for in the same -partiameht, a pr($visAon wa# 
'mside respectitig accottntilint»,i^'lrich.ire8tbt0d the-piofc^sifc 
agtthist them very nearly to the dluxfe'^itikteitt^bichtt hall, 
been before the late act. ' It Wa^ brdaill^d by Stat. Mln^lb^ 
c. '231. Aat if bailiffs, who <)tightHto ^b<<oNiiit ^iA 'Aeir 
lords, witIhdreA«^ Wijgrfiselves fAat is, w^ mn 'ifl^lenii}, 
itA had iio knd^ bf teiiettient^ bf which ^tfi^^Aigfat 'be 
distrained, they should be attached by their bodies, so as 

' ' '•' ' (i) V'lcL ant, 75.' * " • 
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the sheriff might cause tbem to <ome to render m m> 
count (a). The process, finimed upon this act, -differed 
fromtbec^mmonlaw process in this respect only; instead of 
a writ to take the body before the distringai, it was not la 
issue till it appeared that the party had no lands or tene* 
fiients ; and accordingly a special writ, called a momtravit 
de compoto, was framed for diat purpose. 

The next regulation about . perspnsd process was by 
•tat. Westm. 1. c, 45, which directed that the last distress 
should issue immediately after the first attachment (£)^ 
After this, we meet with the stat. Westra. 2. c. H. which 
enacted) that when accountants were found in arrears by 
auditors, their bodies should be arrested, and sent to gaol 
till they satisfied Bilmfewrs; and further, that if they Aei 
and would irot come to accompt, and had nothing whereby 
they could be distrained, and were returned non Jnventi, . 
they should be demanded from county to county, and outr 
lawed(c). 

Putting togeth^- all these statutes, the process iseems 
to liave been reduced to this fonn. In accompt it was 
summons, one attachment, one (being i£^ last) distress!, 
oapiaSf and outlawry; and in aU other ^peirsonal ao^tions, m 
summons, one attachment, and one (being the last) distress, 
and there it ended. The statute, therefore, of this king 
' now in question had the effect, it is true, of giving to the 
action of debt a process s^aiost the person, wUdi it> then 
had iiot ; but this appears to be only bringing it back to 
the condition it was in at common hy^, with the injpiiover 
meot of such changes as bad been made, by tlm befoi^ 
nientiimed statutes, to lessen the nunri^ei- b( writs of attach- 
ment and of distress. 

What has just been said of the, process of capias sai^ 
otttlawty in personal actios^ nuiist iiot>be c^iuiwiiad to ^sh 
teiid to trespass, wfaith was jn 4he nathreof a erimiafll 

(«) Vid. ant. 73. ,(fi).:y4d. anfr i?** • («) VWl/anl. US.*" ' 
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proceeding and on that account tntitled' to the wiit of 
capias and process of outlawry (a)* 

For the dtie execution of these and all writs in general, 
some alteration was made in the stat. Westm. 2^ c. 39. 

(a) The validity of these acts, and of the two relating to the process of 
tapias in accompt, has been questioned in a very particular manner by 
Mr. Burgess, in his Qon^derttiiom <mslhe Law 9/ Insolvency. He cootends 
that, according to Magna Charta, no roan should be imprisoned but by 
the verdict of his equals, or by the law of the land ; that by the law of 
the land no man could be imprisoned for debt; that the statutes, of 
Marlbridge and of Westminster 1. which authorized imprisonment of ac- 
countants, were, repealed by auch statutes as were made to confinu 
Magna Charta; so that the present statute of Edward Ill.^referr^d to a 
nullity; that this statute also was repealed by subsequent confirmations 
of Magna Charta, and more especially by stat. 42 £d. III. which ex- 
pressly repealed all acts contrary to Magna C%<irto: that the stat. Hen. 
VII. which gave the same process in trespass on the case as was allowed 
in debt and accompt, referred to statutes that were not in existence, 
and was therefore void;— so that, upon the whole, this writer concludes, 
that there is no parliamcntafy provision whatever authorizing imprison- 
ment for debt. This hypothesis, which has received all the advantage 
that could be derived from so ingenious a pen as that of the author, de- 
pends wholly on the force he attributes to thq words iex terr^e, in Magna 
Charta, It seems a very singular construction to confine their sense to 
what was the'law of the land at the time of passing the Charter, as if the 
parliament was to be for ever tied up from making any future altera- 
tion. Besides, as it appears from Bracton, that process against the person 
was, in his time, the usual procedure in personal actions, it is very pro- 
bable that such was the lex terra at the time of passing Magna Chdria, 
But this part of Bracton has not been at all attended to in considering 
toe history of process in personal actions. 

. The obvious sense oilex terre in this passage is» probably, the true one; 
namely, every lawful process jjind proceeding ♦. That an arrest by writ 
was no violation of Magna Charta is confirmed by a statute of the present 
king, which was made for explaining and enforcing this very provisioA. 
The stutute 25 Ed. III. st. 5. e. 4. runs in these woids-: Whereas lii is 
contained in the Great Charter qf the franchises of England, that none, shall be 
imprisoned, nor put out qf his freehold, nor of his franchises, nor free customs^ 
unless Ule by thi law or the land, it is accorded, assented, andesta- 
idtslied, thiit from henceforth none shall be taken by petition or mg- 
jgenivm jnada to our lord the |:iDg, or to his cojimcil, unless it be by in- 
dictment or presentment of good and lawful people of the same neigh- 
bourhood where such deeds be done, in du^ manner, or by process made 
hj writ originat at the codnmon law. 

•' ' • Yii»nt.Ytfl.LS49. 
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For whereas diat directs writs to be delivered to the sheriff 
in the full or rear county , and that in such case the sheriff 
should thereupon make a bill ; it was now enacted by stat. 
f Ed. III. dt 5. that at whatsoever time or plac^ in the 
county a man delivered a writ to the sheriff, or un'der-sheriff, 
they should receive the same, and make a bill according to i 
die above statute,, without taking any thing for so doing; 
and if they refused, others who were present might ^et their 
seals to it ; and the sheriff or under sheriff should be liable 
to die penalties of the above statute, if they Ifailed in return- 
ing the writ. Power was given to the justices of assise to 
hear all complaints on this subject, and award damages to 
the aggrieved party. It had been enacted by stat. 1 Ed. III. 
»t 1. c. 5. that a man might aver against the false returns 
of bailiffs of franchises, who had full returns of writs, and 
recover as well against them as ligainst the sheriff, where 
too small issues were returned, and in other cases, so that 
it ^ras not to the.prejudice of the lords and their franchise, 
or that of holy church, and that the punishment fell wholly 
on the bailiffs. So mapy expedients were tried to secure- 
the regular execution of process. 

Some of the rigorous consequences of die ancient pro- 
cess were removed. We have seen, that a tenant whose 
land was taken by the magnum cape, lost it if he did not 
repkvy in a certain space of time (a). By stat 9 Ed. III. 
St. 1. c. 2. diis old law of nonplevin was taken $iway ; for 
it was enacted, that none should lose his land by reason of 
nori plevin^ By chap. 3, of the same act, the four4:her by 
essoin was taken from executors, as it had been from other 
co-defenjdantsbysomestatutesof Edwaitll(6). Itw^sor- - 
' dained, that in a writ of debt brought against divers execu- 
tors, rteidier they, nor any of them, should have 'morp 
Iban P9te essoin before appearanceiy thit is, at ike summol^s 
'Or at^hment ; and after appearance but one, as the testa- 
tor, should have had; so that the executors were to be 

» VW. silt. vol. I. 419. 1 14. Wyii. ant. m. 150- 
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considered only as one man repf eseiiting th^ testator. Fur- 
ther, by the same act, a course of process against execu* 
tors \V2iS thus directei; namfely, that tfcoiigh the sheriff an- 
swered at ihe summons that s6rae bf them had nothing 
whereby he might be summoned, yet an attachment should, 
still he aMvarded against ^m. And if the sheriff answer- 
ed, that he had nothing whereby he might be attached, 
the great distress rfrould be awarded ; so that at the retom 
thereof, he or they who first appeared in- court should afH 
swer to the plaintiff: and though some of them had appear- 
ed in court, and made default at the day on which the great 
distress wai^ returned upon the other, yet; still he or they 
who first appeared at ihe great distress should be put to an- 
swer; In case the judgment passed for ^ plaintiff, he 
should have his judgment and execution of the goods of 
the testator, against those who pleaded, and against^ all 
others named in the writ, as well as if they had all pleaded. 
The statute, however, contains a saving f(»' those who 
chose to proceed after the old course at common-kiw. 

As the law now stood, a demandant in a plea of land 
was often delayed by the tenant Vouching to warranty ii 
dead man, against which voucher iSne demandant was not 
received to aver that he was dead ; but it was now enacted, 
-by Stat. 14vEd. III. st. 1. c. 18. that such averments should 
■be received. Again, as by the old law (a) a question «q»on 
ii fake judgment from an inferior' c<$iirt was to have been 
^tried by duel, it was enacted by stat. 1 Ed. III. st. I. e. 4. 
!to correct so barbarous a proceeding, diat when a record 
came into the king's court by writ of false judgmeiit> if tim 
party sti^gested Aal-^e record was otherwise than the court 
idleged it to be, the averment should be recced of ike 
^o&d C6untrt/(:b), And of those tfiho werepre^fd at tke court 
itfteri ihe rea)rd 7m^ made,'^ t|iey were t^^turaedf by liie 
abMilF -^fth the others of the country ; and 4f Aey came 
iiot^ the inquest Was to be taken by the good couttfiFy. 

(a) Vy. Mi, toU L I^d. (&) Sok fetm rngtrreihaU deTnimpait. 
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Two other laws were made respecting trials; the one 
for the ^rial of deeds^ the other of bastardy. . It w9Sn coin- 
}>laiaed/ that great delay happef^ed in. actions by the pair-* 
ties pleading in bar a release^ quit-claim, or odier special 
deed made within a franchise where the king's writ did not 
run. To remedy this obstruction to jus tice, it was enact* 
ed, by stat. 9 Ed. III. st. ]. c; 4. that when such deeds 
wer6 exhibited in bar of an abtion^ bearing date in a place 
within a franchise, although there were witnesses of the 
same franchise named in the deed, yet if the deed was 
denied, process should be awarded into tbe county where 
the plea was moved, to have the inqnest of tbe country 
and the witnesses to appear.: and if the witnesses came not 
iit the great distress, the justices were not on that account 
to omit proceeding to take the inquest, but were to go on 
in like mamier as if the deed had been made in the county; 
a course similar to one directed in a similar case in this 
reign, and which must gradually lead to the practice of 
no longer summoning die witnesses to be joined with the 
jurors. In stat. 25 Ed. Hi. st. 2. whidi comsiunicat^d to 
children bom of English subjects in foreign parts the priyi^ 
leges of natural-bom subjects, it was ordained, that in 
questions of bastardy arising upon that act, die matter 
should be certified by the bishop of the place where the de- 
mand was, the same as where bastardy was alleged against 
persons bora in England. 

Some matters of pleading were altered by stat. 25^.111. 
St. 5. c. 11. Hie exception of noti-tenure of parcel was 
not to abate any writ, but only for that .quantity concerning 
which the no^-tenure was alleged (a). Again, by cfa. 19. 
of the same statute, it was ordained^ that notwithstanding 
adjournment made in the eyre by writ de iibertateproband£, 
purchased by villeins to delay dieir lords of their actions 
against socfa villeins^ the same lords shovdd be received to 

(a) Vid. tut. vol. 1.-475, 41S. 
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allege di^ exception of viUenage against their villeins in 
all writs, whether such writs iie lihtrtate probandd were 
purchased by deceit, or jn other manner; and that the 
lords might seize the bodies of thehr villeins, as Ithey might 
before the wiit^e libertateprobandu was purchased. But 
a more effecttial check was given to pleas of villenage 
(which, were very common at this time) by stat. S7 Ed. III. 
c. 17. ordaining, that no writ should be abated by the ex- 
ception of villenage, if the demandant or plaintifl^ would 
aver that he who alleged the exception was free the day of 
the writ purchased* 

Qaalifications Nothing could be of more importance tWn 
of jurors. ^^ in^^ by jury should be conducted with 

impartiality, and free from all external influence; but, 
considering the persons who constituted this tribunal, it was 
found very difficult to keep it clear of imputation. Of what 
sort the imperfections of this mode of trial were, will best 
appear by the statutes made in this reign to correct them. 
By Stat, 5 Ed. lil. c. 10. it was ordained, that if any juror 
in assises, juries, or inquests, took of the one party or the 
other, and was thereof duly attainted, he should not in 
future be put on assises, juries, or inquests,^ and besides, 
should be imprisoned and ransomed at the^^ng's will; 
which offence was to be enquired of by, the justices before 
whom such assises, juries, or inquests, were had. Again, 
in the 34th year, (because sheriffs arrayed their pannels of 
people procured, to effect which they would take persons 
living at any distance from the county, who had no know-* 
ledge of the fs^ct upon which the inquest was to pass) it 
was enacted, by ch. 4. of that statute, that pannels should 
be made of the^next peoph (a), who wer^ not suspected or 
procured ; and if tlie sheriff acted otherwise, he was to be 
punished by the justice in proportion to the offence against 
the king; and the damage sustained by the party. Agaii^, 

(9) De flus prochtias gtnU^ 
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by ch. 8. of the same statute, either of the parties (or an^ 
stranger for the king) might have his plaint by bill against 
a juror who had taken any thing of him, or the other party, 
for the verdict ; which bill was to be before the justices 
before whom the jury were sworn, and the juror was to be 
put to answer immediately ; and if he pleaded to the coun-* 
try, the inquest was to be taken immediately. If the juror 
was Hned at the suit of any but one of the parties, the per^ 
son was to have half the fine, and the parties to the suit to 
recover their damages by assessment of the inquest ; the ju- 
ror was besides to suffer a year's imprisonment,, which the 
statute declares should be redeemed by no fine : the party 
was also to be at liberty to sue by writ before other jus- 
tices. Ih addition to the provisions of this act, it was further 
ordained by stat. 38 Ed. III. st. 1 . c, 12. that such corrupt 
juror should forfeit ten times as much as he had taken, one 
half to him that would sue, the other to the king. All 
embraceors procuring such inqfuests were to be punished 
in the same manner; and if such embraceor or juror had 
not sufficient to pay the above penalty, he was to be im-» 
, prisoned for a year. No justice or other minister was to 
enquire ex officio of such offences, but ouly at the suit of 
the party, otf* of some othier. Such guards was i^ thought 
necessary to /put upon this trial, though a favourite with 
the nation. 

Besides these statutes, that are more properly confined 
to civil actions, there were some that made similar provi- 
sions respecting jurors in criminal matters^ and iq inquests 
before escheators, and others; all which will be considered 
in their proper places. 

The right of waging his law was secured to ^ 
a defendant in an instance where in the time of 
]Bdward I. he was by law entitled to it (a). It is said in 
Stat. 38 Ed. III. St. I. c. 5. that many people were grieved 

(n) Vi4. *»t. 2^9, 350, 
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and attached by their bodlee in the city of JLondoo, at the 
suit .of citizens suniusing that they were debtors^ and 
could be proved so by their papers^ though they bad no 
deed or tally to produce : it was therefore enacted, that 
every man should be received to his la^' by people suffi* 
cient of his condition against such papers, and the credi* 
tor should not put the party to plead to the inquest unless 
he chose; but if he would wish to do so in future he must 
take caie to have some other -security than mere papers. 
Thus the wager of law against mere papers (and it fortiori 
against verbal testimony) was secured to the citizens of 
Londcm, as firmly as it was before practised in the com* 
raon-law courts. 

As to the end and object of suits, whether civil or cri* 
tninal, it was ordained, by stat. 38 Ed. III. st. 1. c. 3. 
that all fines taken before justices should be in the presence 
of the^edges, and the pledges were to know the sum of 
the fine before they depart^. 
Statute of We have before seen (a) how scrupulous and 
jeo&il. uj^.g jjjg qI^ pleaders were in every point of the 
process and proceedingin an action, so as to cavil at mistakes 
in syllables and letters. As many of these mistakes were 
owing to the negligence of clerks, and they were never in 
themselves of such importance as to deserve all dieatt^ition 
that had been paid to them, it was thought prudentto remove 
some of those frivolous objections by a parliamentary decla- 
ration. It was accordingly enacted,by stat. 1 4 £d. III. st. J . 
c. 6. that by the misprision of a clerk, in any place (that is, 
C9urt) whatsoever, by mistaking in writing one syllable or one 
letter, too much or too little, no process should be annul-* 
led or discontinued ; but as soon as die thing was perceived, 
by challenge of the par^ or in other manner, it should be 
hastily amended in due form, without giving advantage to 
the party that challenged the same, on account of such mis^ 

(fl) Vid. ant. vci I. 335. 461. ancl a»t. 98. ^ 
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prision. This is the first of those provisions^ which in 
latter times have been called Statutes of Jeofails and 
Amendment. 

Some farther regulation on this subject wisis made t>y 
Stat. 2(6 Ed. III. St. 1 . c. \$. which act is^better known by 
Ihie Alteration it made in the laiiguage of cpurts^ directing* 
that all matters should be there debated in English, and 
not in French as heretofore. The statute sets pieadings^o, 
forth as a reason why (he laws were so ill ^® '" English. 
obeyed, because "they were pleaded, shewed, and judged 
" in the Fre/icA tongue,, which was much tt/iAwozE^n in the 
** realm { so that the peopl« (says the act) which do im- 
^ plead, or be impleaded in the king's court, and in the 
^ courts of other, have no knowledgenor understanding of 
^' that which is said for them, or against them, by their 
^ Serjeants or oth6r pleaders 'V for the better observance, 
therefore, of the law, it was enacted, that pleas pleaded 
in any courts whatsoever, whether in the king's or other 
courts, before the king's justices or others, should be 
pleaded, shewed, defended, answered, debated, and judged 
in the English tongue, and shouldNbe entered andinroUed 
in Latin ; which latter was no more than confirming the 
ancient practice; records of courts always having been 
in Latin. 

Thus the language which the Conqueror had imposed 
npon our courts (the Itrongest badge of servitude, per- 
haps, that cotild be devised) was suffered no longer ta 
maintain its ground. The victories of Edward having 
given the English a declared superiority over the descend- 
ants of their formier masteifs, seemed to mark this as a 
proper time forisUch a revolution. Though the language 
of our cdiirts,1n all argument and decision, was hencefor- 
ward to be Eilglisli, the French still continued the written 
language of the law, being that in which it had Used to liap 
in its iftfuicy, and to which in itslmatiirer years it was still. 
attached as a sort of mother<-tonguet Thus, many apt and 
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significant terms and phrases were still retained in debate, 
and cooversatioa upon topics of law ; and the reports 
of what passed in court were still taken and published ia 
French^ and so continued for hundreds of years after. It 
was fcM-eseen and intended by the leakers of thb act^ that 
much of the oM language should still remajn ; for after the 
above change is ordained^ there arje added* the following 
reservations^ namely, '^ that the laws and customs of the 
*' realm, terms wskd processes be holden and kept as before 
^ had been ; and that by the ancient tertfis and forms of 
*^ counting {a) no man should be j>rejudiced^ so that ^o 
''matter of the action be fiiUy shewed in the declaration^ 
^ aiKl in Aie writ f which only meant^ that though suck 
established and known forms of expression were not isk 
English, yet it should be no breach of Chis statute* . 

Our criminal law received some mtprovemient from sta* 
lutes passed ki this reign. The reducipg the crime of trea- 
son to ft certainty by a parliamentary de£nilion| as it freed 
flie subject from the entanglement of ambiguous and un« 
' known law, and/ consequently^ from the arbitraiy deci- 
iions of judges^ v^y eminently distinguisibes this period ia 
&e lystory of our penal law. The offence of treason in its 
^iginal notion^, as a crime against the state^ lay open to a 
great latitude of construction : not only direct breaches 
^ of allegiance to the supreme. power^ butviolatii^ the per- 
sons wbo were nearly related to^ or attendant on^ tlie per- 
S(m of the supreme magistrate^ disprders^of a public na^ 
tare tending, to confusioa and civil commotion $ bold 
and riotous breadies of tbe peace; aSeetations of e'xtaK 
ordinsBj influence and antfaor^, with^apeec^es of an asK 
bitious import^ bad at divers^ times been bixitught widua 
the bounds of this odTi^nce^ as oonduciag in their oonse* 
quencee to sttbvert the esl^lished otrd^ of.aQi&giimce smt 
subordination in govartunent^ Tfaisbad bsm rwiat^ftble 
in the early tiiii^ of oar law; wliett'itwi».kft^ii|^(;r0at 
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measure^ to the breasts of judges to fix alad dttermiiie by 
their judgment, in psrticuktt cases, Mrhkt \mi tre^sotiy and 
w^t wais not. Kilting the king's fa&er or brother, of 
eren killing his messenger, had received the punishment 
of treason (<7). In the present reign they had gone still 
further. In &e 21st year of the king, a knight of Heft«* 
fordshire fofciUy detained a man till he paid him 90L :. 
this was held treason, becau^ he was in so doing guilty of 
accroaching {Z9 they called it), oi* atten^pting to exertise 
royal power, , 

Perhaps one^ great motive to raising tirese constructivsi 
treasons, waf^die forfeitnre which in such case belonged to^ 
the king.' On the other haind,^ the loss thereby sustained: 
by 16rds, who would be intitled to an* escheat in case of 
feiony, and V^hp at a|iy fate it)curred a diminution of the 
casualties of tenure by suchr forfeiture, might be a spur to 
them to obtain some parliaifaentary definition of this crime* 
The whole kingdom were interested in a question diat 
touched the lives of ali The determiniftioii above-men^ 
*tioned cveatcid suchan alkrm; that a petition was preseated- 
by the commons, in tl^ same ^ear, siting, tfmt certaitt- 
jitatices had lately adjudged tomemat&rs before thbmto 
be treason and accroachment of royal power; they thi^re^' 
fore prayed, that it might be declared in parliament e^iiaf' 
is theaxscraacAnukt c^royhlpfmhr which should occasion 
to lords a loss of forfeiture, and to delinquents tiloss of- 
clergy. To this petition tliere-was given this evasive aiH 
swer, that wherever such judgment was given> the points of^ 
sfsdi treaalbnand accfim€imieB( were declared 1iieffeih(i&)* ■■». 
Though' tfa^eomsKms were cBss^pointed at thirtime^i^ 
they SA not fsil of their ofajeci; for, in^e 25tfa yc^ of. 
the kiag, there was »flDlemn deckrrfttioh' by 8tatute<i:), d^\ 
fiiBi% very p»rticnllffly whatiAeold'be con^idbred artrea^ 

(») wtt A; sii w Pet. iwtrf. ^ t^, ra. u. 
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Sutute of Bbn, 9nA what not. The treasons declared aie 
trcMons* mij^y ihe foUowiBg headis: To compasi or 
itnagine the death of the king, queen^ or that of their eldest 
sou and heir; to violate the king's companion^ or. the. 
king's eldest daughter unmarried, or the M^ife of the king s 
eldest son and heir; to levy war against the king in his^ 
realm, or be adherent to the king's enemies inhiff realm> 
giving-to them' aid and comfort in the realm, or elsewhere ; 
of which^ a man must be prwaf^ly attainted of open 
deed by people of his own condition. Again, to counter- 
feit the king's gre^t^r privy seal, or bis money ; to bring 
into the realm false money counterfeit to the money of 
England,^ as the money called Lushburgk;ot other, like to 
the money of England^ knowing it to be fake,, to merchant 
dize, or make payment in deceit of the king imd his peo- 
ple ; to slay the chancellor, trea^urer^ or the king's justices 
of the one bench or of the other, justices in eyre or of 
assise> or any other justices assigned to hear and deter-> 
mine, bemg in their places, doii^ dieir offices: all the 
above eases,, says the statute, shall be judged ^ceaaoa that 
extends to mm lord the kmg and his royal mi^ty ; and 
of sttch treasons the forfeiture of the escheats bebngs to 
the kmg, aisi weU of lands and tenements holden of another, 
as of himself. 

■ After defining what should be considered as treason 
against the king's person and digtiity, in which case the 
forfeiture belonged to the king, the statute goes on, and 
says, there is another manner of treason ; that is, when a • 
servant slaysius master, a wife her husband, or when a man • 
secular or religious alaya his prelate, to whcun he owes faith 
and obedience : and in these treasons, says )hie statute, the 
forfeiture of the eseheat i& to go to the lord of the fee. 

Thus far tfid this act specify cases of treason, whiMier 
high or petit; the distinction by which Aey have since been^ 
known. . '' And because^ says die act, many other like 
'< cases of treason may happen in tune to come^^ which 
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^^ caDDot be imagined or declared at the present time, it 
*^ was accorded/' that should any other case, not ahove 
specified and supposed to be treason, happen before anj 
justices, they should tarry, without going to judgment, tik 
the cause was shewed and declared before the king and his 
parliament, whether it ought to be adjudged treason or 
other felony : a method which we have seen it was usual 
for the judges >to take in other cases of doubt and diffi- 
culty. Tlys is followed by a clause that was intended, 
probably, as a satisfaction to &e commons, and an answer 
to their petition above mentioned. ^* If, -says the statute, 
^^ any man of this realm ride armed, covertly or secretly, 
"" with men of arms against any other to slay him, or rob 
*^ him, or take him, or retun him, tiM he has made fine 
^ or ransom for his delivenmce, it is not the mind of the 
"^^ king, nor his council, that in such case it shall be judged 
^ treason ;. but shall be judged felony or trespass, accord- 
'^ itig to the laws of the land of old time jised, and as the . 
*' case required.** ; • 

It was also enacted, &at should any lands or tenements 
before ^&at time . have come into the king's hands, by 
judgment of treason, for any of the above offences, and 
liavebeen granted to any others, the parties injured might 
hare writs of scire facias against the terres tenants, in 
ivbich no protection was to foe allowed. If such lands 
remained in the hands of the king, writs were to be granted 
to the sheriffs to deliver them out of the king's hands 
without delay. By diu last provision, some partial re- 
dress was also given to those who had already su&redby 
the oppression of the old law. 

- 'Fhtts did Edward, by aboHAing the many constructive 
treasons, that had before been conjured up at the pleasure 
of the crown and its' judges, mak^ his subjects easy 09 a 
point the most important in our whole legal polity. ^ This 
statute may be regarded in the light of a. new Magm 
Chqrtai and a aew fiUar in our free ^onsUjtution ; the 
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criioe of t»|^i90% if-jh^determmate ajnd vague, l^eing of 
itself, accor4ipg'to ih^ bp^uoQ of afa^hioimble writ;ei'(a), 
alone su^cient to make any government degenerate inta 
^rbitjrary politer. 

The law pf treasc^ wa9 further reformed by stat. 34^ 
£ld..II}!.* c. 12. Complaint wa» made to parliament that 
escbjeators had seisoed, by colour of their office, divers lands 
4Dd tenem^ts as^forfeit to the }&t^, for the treason of per- 
sons then dead, who had not been .attainted during their 
)ivesp It is declared by the above statute, th§jt the king 
i^d his progenitors had been seised of tl^e forfeitures of 
tpays of all times^ oi which right he did not noiean to divest 
^himself^ but would conjtinue.suqh forfeitures as h^d faiiea 
in hi^ time, or that of his father (which is a declaration 
that the king ti^a^ entitled tQ certain forfeitures, withoat 
attainder, if t]^e perspii fell in war); yet thiQ ki^g of his 
special gr^ce granted, th^^t respecting all forfeitures which 
fell in the time of his grandfetliec ap^ other proj^nitor^ 
as soon as an inquest was returned by the escbeator, or 
other poipm^^oner, into th^ chancery, th^ tenaot should 
not be put put of possessions but shpuld be summoned bjr 
scire facias tp state what answer I^e had to m^e. Jn a^ 
other Gases pf dead persona not attainted of tr^san,it was 
ordained, that they should not be subject to any other for* 

. feature than the fprfeiti^res of old tui)^ a^juf^d ^fter the 
death of perspns, by presentment in thf eyre or in the 
king'$» h^i^^^h^ as oii^mek seipso^ or qf others. 

It maybe doi4>ted |iow sfrigtly ^lia statute was obsefved; 

• for, in the latter end of this r^gn^ the commons petitione4 
that none of the king's ofBcef s 'n^ght seize land$ or tene« 
inent^ of persgyestppt atta^ed of .^feason o^ fe^ny in then: 

lifcrtime (i), 
Eiots. Whe« it WB* declared t^t ridling J|^^ecJ should 

\ no Iqi^ef be constrnip^ treason (^nless indeed 

nvheti 4C(HHnp§n)^ witl) sjich ^ir^^pjistances. as made it ^ 

(•) Eipi des toht, liT. 6. cT. (fr) Pet. P«rK 56 Bi III. 73. 
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levyiag war) diBorders erf that sort^ fell back into thf 
coniiiieration they lay under at common law. ProvU 
^on had been made by the statute of Northampton^ 
2 £d. III. c. 3. against s«ch ofie^ders, who^ it Jeems, 
IB these times were very common^ and created very 
great alarm ; tfaci course of justice, as well as the peace 
of society, betag liable to disturbance frOni such aroied 
^orce. The nature of these tumults may be imagkied 
from the words of this statute, which provided for their 
suppressioft. It was enacted^ that no man great or »&8li^ 
of what condition soever (except the kkig's servants in his 
presence, and his nunisters m executing his precepts, or th« 
precepts of their office," and those in their company assist^ 
ing, and also upon a cry made for arms to keep the peac« 
(a), and that in the places where the occauon happened 
be so hardy as to come before the king's justices, or other 
of the king's ministers doing their office, with force and 
arms ; that none bring force in affray of th^ peace, nor 
go or ride artned by night or by day, in fairs or markets, or 
in the presence of the justices or otl»r mimsters^ or else^ 
where, upon pain of forfeiting their armour to die king/ 
and their bodies to prison at the king's, pleasure* It was 
further enacted, that the king's justices in their presence^ 
sheriffs and Other ministers in their bailiwicks, lords of 
fniDdhises and their bailiffs in the same, mayors and bailiffs 
of cities and boroughs within such cities and boroughs^ 
and borough^holders, constables, and keepers of Ihe peace 
within their wards, riiould have power to execute thi) act. 
The justices assigned were, at their coming into tlie couo* 
try, to inquire how such officers had executed this act^ 
ttod to punish all defaults^ These were the methods pre* 
scribed by the statute of Northampton, and they w^^ten 
recurred' to, in subsequent times, to 8iq>press riotous and 
tumultuary meetings. 
^ To go on with the laws made^foir the punishing of 

(jp) Jh fait dgrniet di pees* 
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offenders. 'Hawks, as they were instramental to the di- 
versions of the great, were put under the protection of the 
•law, and guarded with more solicitude than other animab. 
A person finding a stray hawk was (a) to bring it to the 
sheriff to be owned, who, after four moilths and prodama* 
tion made, was to keep it, making the tin<ler j(if he was a 
simple man, says the statute) some compensation ; if he 
was a gentteman (ft), and of estate to have ike hawk, the 
'^eriff was to re-deliver ,it to him, taking reasonable costs 
for the time he had it iahis custody. If any one took such 
a hawk and concealed it from the lord or his falconers, or 
took it from the lord, he was,^ upon conviction, to suffer 
i^o years imprisonment, and yield to the lord the price of 
the hawk ; and by stat. 87 Ed. III. c. 19. if any stole a hawk 
and carried it away, not observing the aforesaid orctinance, 
he was to be dealt wkh as a thief who «toIe a horse, or any 
other thing; Thus was a severe example set by the legisla- 
ture to be followed in certain regu:ladons that were after- 
wards made for protection of the game. 

Two felonies were created as sanctiotis to some com- 
mercial regulations, which, however, were soon repealed 
By Stat. 37 Ed. III. st; 1. c. 5. it was made felony to fore- 
stall or ingross Gascony wine ; but this act was repealed by 
Stat. S7 Ed, IIL c. 16. By the stabite of the staple, 27 
Ed. III. st 2. c. 3. it was. made felony for any man, En-, 
glish, Welch; 'Or Irish, to export wools, leathers, wool- 
fells, or lead, out of the kingdom : but by stat. 38 £d. Ill; 
st: 1. c. 6. the penalty of bfe and member was repealed, 
and that of forfeiture of lands and tenements^ goods aii4 
chattels; still remains. ^ 

- In the early part of this rei^, tw6 new felonies had beea 
created: one, by stat. 5 Ed. III. .c. 2. before mention* 
ed (which was'confirmed by several (c) oth'ers) ordaining, 
that purveyors should be subject to the same punishfiient as 

* (a) Stat. 34 Ed.lll. c.' 22. * ' ' ' (b) Genlih homme, (e) Stat. 25 

Ed. III. »t. 5. c 15. stat 3d Bd.; IH. c. 2. V 
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thieves and robbers^ if they exceeded the Uoiits of their 
authority (a): another is^ stat. 14 Ed. III. st 1, c» 10. 
which enacted^ that a keeper of a gaol who should by too 
great duress compel a pnac^ner to become an approver^ 
should have judgment of felony. 

Several laws 'were made to remove the great iiiipecU<- 
ments thrown in the way of justice by conspirators, chim^ 
pertors, and maintainers of quarrels and suits, against 
whom the legislature in the reign of Edward L.had made 
so many provisions (&). In stat 1 Ed. Ill, st, 2. c. 1.4. the 
king commanded, that none of his counsellors, nQr of his 
hou$(e, nor of his ministers, nor any man of the replin, 
great or small, should by himself, or by others, in seiidiog 
letters, or by other means,' take upon him to maintain 
quarrels and partbs in the country, to the disturbance of 
the common law« To forward the pr<>8ecution.of such of- 
fenders, it was ordained by stat. 4 Ed. III. c. 11. tbat^ the 
justices of one bench, or the other, and the justices of as- 
sise, when they came to hold their sessions, or to tak^ in- 
quests by nisi prim f should, either at. the. stiit of. (he 
king or the party, inquire of and determine respecting 
maintainers, bearers, and conspirators, and: those, who 
committed champerty, the same as justices in eyi'e be* 
fore might; with a power to adjoia-n such.matterseas 
could not be determined, throij^h the shortaiess of tioi^ into 
the court to wh^ch they belonged. A similar injurnction 
about maintenance was made in stat. SO Ed. III. .c4« und 
by chap. 5. of: the same act, great men were ei^^oiqed to 
dismiss from their service all maintainers, and others "(yhp 
took upon them to interfere in suits, and impe4e<the eourae 
of the law. ^The writ of champerty .wasi sJtiU. considered 
onLy^as a criminal proceeding ; for in the 50th year of tbe 
king the commons prayed, tliat the chancellor might in 

(a) Vid. ant. 2%% 3;0. {}) VW. aat. 127. 212, 239, 240. 
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mnk ettes grant a wrk at the suit of the/party, to recover 
damages in his suit; Mrhich; however^ wa.s denied by the 

kiBg(a)^ - 

The other statutes upon the subject of criminal law 
jnay be considered a9 making some alt^^ion in the course 
of foringiiig offenders to justice, the manner of proceeding 
Aere^ and the execution of the law upon them. 

The statute of Winchester passed in the reign of Ed- 
ward I. and all. laws for the ordering of the police may be 
treated as ordinances calculated for the better discovery and 
bringing to justice of suspected persons ; that being one of 
th^ gt'eat objects. It bad been ordained by the statute 
of Winchester {b), that any stranger passing, the country in 
the night, might upon suspicion be arrested, and delivered 
to the riieriff. It was now ordained, that because many 
felonies had lately be^n committed by persons called r<h 
herdumenf waistersy and. dtaw^latches^ any person susp 
pected of being such might be arrested, Inf day or by night, 
by the constables of the town (if widua a franchise, by 
Ae bailiff), and delivered to the sheri£^ to be k^t in pri* 
aon'lill the coming of die justices of gaol delivery. lu the 
mean Itme the sheriiF and bailiffs of the franchise were to 
make inquiry about the arrest, and return the mquest, witli 
the findiq;, to the justices when they came ; ^nd if they 
did not make such inquiry ,they were to be amerced, and 
tiie justices were^o do it before ^ey proceeded to the 
deliverance. In the 10th year of the king^cectain articles 
of fA€|X<icewere transmitted into different counties; but 
it was specially resolved by the parliament, that they should 
not be considered as a statute. By sfst. 98 Ed^ III. c. 1 1* 
strong injunction is givei) for the execution. of tiie 2d 
chapter of. the statute of Winchester (coaceming hue and 


(a) Pet. Pari. 50 Ed. III. 80. (b) -V?d, «nt. S13* 
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cry^ and recover}' against the faandred), which is speciaUj 
tfajererrc-enacted. 

' Thus far of bringing offenders into court ; next^ as to 
tlie proceeding there. It seems, that at tiiis time suits for 
defamation were generalljic brought in the ecclesiastical 
courts being avowed sul^cts of spiritual cog'ni^aoce ojody^ 
But this proceeding was carried to great lengths, when 
persons indicted in sheriffs' toarus> and~ afterwards acquit- 
ted before the justices by a procured inquest, would bring 
a suit in the ecclesiastical court against the indictors for 
defamation. This being complained of by the commons,, 
it WHS enacted. by sta);* 1 Ed. IIL st. 2. c. 13. that every 
person so grieved should have a prohibition in the chancery, 
formed upon hil» case. 

To insure the due prosecution of indictr of Jndict^ 
ments wh^n found, it was enacted by chap. 17. ment^ 
of the same statute, that sheriffs and baiUffs of franchisef, 
and all others that took indictments in tlieir toumsor eW 
where, should take them by roll indented (a) ; one part of. 
which was to remain with the indictors, the other with him . 
who took the inquest. This was done in order to prevent 
the embezzlement of indictments, which, it seems, too fre^ 
quently happened. 

Some abuses arose out of the new praotice of introducing 
a second jury to try an mdicts^nt (b). Thus, it was ar eom* 
mon course for indictments to be taken before 9heriff9aiid 
othej inferior magistrates ; but the tri^ of tb^m, or, as they 
called itftlie prisonef^s deliver ar^Ci us«d to be d^<^red till 
the justices came into the country for that purpcMse. It is 
not to i>e wondered, that, in su^h an iut^rv^, many imf^ 
practices were attempted. This, i^terva) also gtve roo^ 
for the indictors to get themselves put CMi ^ inqueit of de» 


(a) A similar pfoWsion bad beea made in the tIflM of Sdwar4:(» tPid; 
ant. 311. 

^ W,Vi4.ant.^6^ 
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liverance; and therefore it had become one of the common- 
est challenges taken to a juror^ that he was one of the m- 
dictors. But, notwithstanding the old law allowed this 
challenge^ it is doubtful haw far it was observed ; for we 
£nd a petition of the commons in the 14 Ed. III. (a) for 
« law to confirm it. This ^i^as at length done by stat. 25 
'Ed. III. St 5. c. 3. which enacts^ t)iat no indictor should 
he put on inquests upon deliverance of the indictees of 
felonies or trespass^ if he was challenged for such cause liy 
the person indicted. 

It seems that sheriffs extremely abu8<^d this authority to 
take indictments. It is recited by stat. 28 Ed. III. c. 9. 
«that these officers used to procure commissions and general 
writs empowering them to take indictments ; and havings 
under such authority, caused many to be indicted^ would 
takfe fine and random, and then deliver them, instead of 
keeping them in custody till the coming of the justices, as 
ihe regular course was. It was -declared, that all such 
commissions and writs should be void, and that in future 
none such should issue. 

Another oppression was practised, not only by sheriffs, 
but gaolers and keepers of prisons, as well within franchi- 
les as without, who by duress and severities would compel 
Aeir prisoners to become approvers, and appeal innocent 
people, in order to obtain fines for dispensing with their 
imprisonment. Bystat. 1 Ed.III. st. 3, c. 7. the justices of 
the one bench and the other, and justices of assise and gaol 
delivery, were empowered to hear all complaints of this 
sort by bill, as well at thie silit of the party as of the king. 
We have before seen, that this offence in keepers of prisons 
(for sheriffs are not naimed) was made felony by stat. 14* 
Ed.IILst. I..e;i0. 

As the law now stood, a felon who was appealed, in* 
dictedi or. aullawad, in one county, and dwelt in another^ 

(a) Pet. Pail. 14 Ed. m, 30. 
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beiog out of. the jBheriff'd jurisdictioA^ could not be attach^ 
cd. It wa» therefore enacted by stat. o Ed, III. c. 11,' 
that the justices assigned to hear and determine such felo- 
9ies should direct their writs to all counties in England, to 
take persons so indicted; a remedy which efi^ctually re-- 
moved all diffioultielb. 

We have seen the privilege granted by the statute of the 
nipple (a) in favour of foreign merchants, to have an inquest 
mixed of natives and foreigners, where one ofthe jvtrjdeme^Rt^ 
parties was of this country, and one of another. ^«^« iingiue. 
This was confined to matters of contract ; but by 9tat. 28 
£d. III. c. 13. it was extended, to criminal cases in the fol* 
lowing explicit manner : It was enacted, that in all inquests 
^nd proofs to be taken or made amongst aliens and denizens^ 
whether merchants or others, as well before the mayor of 
the staple as any other justices or ministers, although the 
king be party (as in all criminal cases he is), the one half 
of the inquest or proof should be denizens and the other 
aliens, if so many aliens and foreigners were in the place: 
if not, then as many as could be found, and the reinamder 
to be denizens. This liberal spirit towards foreigners had 
beien distinguishing itself through the whole of 4;hi8 reign^i 
particularly in matters that concerned the interests of conoi- : 
merce. Some years before, the mvidious distinction that, 
had been kept up between ^nglishand French by present* 
xnents of Englishefy, was removed, by the entire abo}iti(U|; 
of that proceeding(6). However, the reason stated by the 
Stat* 14 Ed. III. St. 1. c. 4. for this alteration is of a,||if^: 
ferent kind, namely, that counties were amerced withputi 
any.knowledge of presentments of Engliahery, which ^f&. 
a surprize and oppression to the people ; and for this rea«,, 
son they were no more to be received by the. jusUcea/ 
arrant, \ \ 

A - - , ' ....... .... 

{«) Vid, SQt, 395. (6) Yid. ant, W^ 
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The benefit of The exemption from all secular animadvert 
clfiwr. 8ion claimed by the clergy for the persons of ^ 

clerks, made a considerable head of inquiry in the crinii«* 
nal law of these times. Notwithstanding the firmness with 
which it was demanded on one side, and the indulgence 
which the laity in general gave to the claim ; though it was 
confirmed by solemn declarations and aided by long prescrip- 
tion, it was always viewed with jealousy, and considered rather 
as an usurpation which for particular reasons was endured^ 
than an established and unquestionable part of the old com- 
'mon law. Under such a title, this privilege must depend on 
die circumstances of times for its support: we according- 
ly find it one while respected, and at another disregarded, 
by the government. In the 18th year of the king it was 
enacted<a), that an archbishop should not be impeached 
criminally before the king^s justices. This might perhaf^s 
be hither a law in protection of the peerage ^an of the 
clergy, and was occasioned by the late disputes the king 
had with' thearchbishop^ In the 25th year df this king the 
clerj^ complained in parliament, that a certain knight, be* 
ing cif e of the cletgy, had judgment of treason given against 
faim, to be hanged and quartered: they complained also of 
alike judgmeiit against a priest for killing his master. These 
encroachments, as they termed them, or at least tliesesynip- 
toms of -the precariousness of die privilege claimed by 
clerks inciiimnal questions, required an act of parliament^ 
to adjust and define it with nidre certainty. Accordingly, 
in thefamous statute- (f^ ckrOy 29 Ed. III. st. S. which was^ 
made ttf ascertaitt some other of tbeii* claims, two chapters 
Wtte inserted'for this vtery purpose. By ch. f . it was en- 
acted, thlit all nranner of derks, as well secular an reKgiMs^ 
ttfhb should be convicted before any secular justices for 
treasoo or felony touching other persons than the king. 

(«} Stat, 18 Ed. m. St, s, €. U 
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bimsdf or his royal majeatj, Amid from dienceforth free-* 
ly Imve aod enjoy the privilege of holy church, and should^ 
without aoyiinpeacfameiit or deky,be delivered to the or« 
4iiiaries demanding tbem« In consideration of this grant, 
and that it might not be productive of an entire fiailiire of 
justice^ the statute says, the archbishop promised the king, 
that he would procure an ordinance to be nrnde for the 
puiUshment and safe custody of clerks so delivered to the 
ordinaries, iik order tluit ho clerk might be encouraged to 
offend thifough want of col-rection (a). 

Another complaint of the clergy was, that when cfarrks 
were daaiaixded by their ordinary, they were often jpennuad-* 
tdto gaol by the justices, under surmise that there were 
ether chaiges against them ; though the common law, as 
tiiey said/ required that a clerk should not, in such case, be 
remanded to gaol, but ought to be presently arraigncfd q£ 
all his offences, or otherwbe delivered to the ordinary: 
accordingly it was ordained by ch. S« of Ais statute, that 
all justices and secular judges thsoughout the realm abould 
observe this point 

. The conseyiences that followed from this last chapter 
of the statute will be seen hereafter. The former, though 
nothing more thana declaration of the common law with 
respect to the persons intitled to clergy, yet, from the 
general way in which it is worded, had the effect of ex*-' 
tencUng this privilege to some felonies which did not be** 
fore enjoy it; and took it from some treasons where bef6re 
it' was allowed. Thus, among other felonies, it was here? 
by extended to the felonious burning of houses; an offence^ 
which at commbn law was not allowed clergy* On the 
other hsmd, hj &e common law recogmscd^lD^ tkoa atatule^. 
ail treasons except* those against^ the kiiig^s person nxtt 
dignity were intitled to clergy: aeoordiii^, tiie odOGmdi: 

(a) Vid. ttt. 154; 
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^ cokibg and some others were kilMed to this benefit. 
Bat the crime of coining being by the statute of treasons' 
expressly raised from the order of common treasons to the 
rank of one against the king's person and dignity, it be* 
caine eo nomine excluded from clergy by the exception of 
treasons against the king's person in the statute de clero, 
ch. 2. Thus, when these two statutes are put together, 
we find. the old distinction between treasons clergyable and 
not clergyable still remained; and was grounded upon the 
same principle as at common law,' namely, as they were^ 
Of were not, against the king's person. Treasons not 
against the king's person, namely, those which have since 
been calldd pfetit treason, were still in titled to their clergy; 
and treasons against the king's person (which have since 
been dendminated high^ treason) were eo nomine deprived 
oC clergy. 

Tliere was dirough all this reign much com- 
Q P» ons. plaint ofthe too easy granting of pardons, which 
contributed greatly to encourage manslaughters, rob- 
beries, felonies, and other trespasses. To put some check 
npon this, it was ordained by the statute of Korthampton, 
sftat. 2 Ed. III. c. 2. that charters of pardon should not be 
granted except where the king could do it consistently with, 
his oath; which the statute explains 'by saying, where a 
man skyeth another in his own defence, or by misfor- 
tune (a). That statute was confirmed by stat. 10 £d. III. 
at. 1 • c* 2. and as a further security, it was ordained by ch. 
3; of the same statute, that all those who already bad char- 
ters of pardon should, by a certain time, come before the 
dkenffs and coroners of the counties, and find six good and 
aufficient mainpernors to bear themselves well and law- 
fiaily ; and the charters of such as did not find such main- 
|adse,.or, having done so, broke the peace^ were to be void.; 
In case of future pardons^ the parties, within diree months 

W^Vid. ant, ^1, W. 
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•f ter the graoting, were to find the like mainpernors^ and 
- the pardons to be void as in the former case. This was doing 
something more than had been effected by die general de* 
.claration of the statute of Northampton; and stat. 14 
.Ed. I{I. St. 1. c, 15. went still farther, by declaruig all 
pardons granted contrary to that statute to. be void. In 
-ikt 21st year of the king there was a petition of the com- 
mons on this subject; when the king answered, that he 
would advise with his council, so that no such charter 
diould be granted, unless it was for the honour of himself 
^d his people (a). At length the evil of improper pardons 
. was.sittributed to the feigned and untrue suggestions upon 
vdiich they had beea obtained. It was therefore enacted 
by Stat. '27 Ed. III. st. 1. c. 2. that in every eharter of par- 
don granted on the suggestion of any one, the suggestion, 
anddie name pf him that made it, should be comprized in 
.the charter ; and di(»ild the suggestion be afterwards found 
untrue, the charter was to be void. The justices, before 
^hom they were alleged, were to enquire of such sug- 
gestions, and if they appeared jratrue, they were to disallow 
the pardon : this was to extend as well to pardons already 
granted, as to those in future.' This seemed the most effec- 
tual of all the remedies hitherto devised, as it, after all, left 
the party to the judgment of the common law. 
• There was an act made for the government Proeesftof mj^ 
of process before justices o{(nfen and termitierf ^ ***** ^^•nu 
that deserves notice, as it settled that point veryparticularly* 
It was enacted by stat. 25 £d. III. st. ^. c. 14. that aft^ ii 
person was indicted of felony before the justices m their ses«. 
sions of oyer and termvier, it should be commanded to the 
slijeriff to attach his body byvi*#it or precept, called a capias; _ 
and if the sheriff returned in the writ that the body was not 
found, another writ of capias should incontinently be made 

(a) Pet. Pari. Rl Ed. lU. 53. 6g. 
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mftumdbfeaif ibm^weekn ;. miAm tliii uamwitmffma/t 
itiia»l»be compiisecl^dist tltt dJcgMabooldcamtffaiidMifc- 
liris to be teiaaBd and j^fiel^ kept till tbe xetani-dsf of Ike 
ittrit; If dtt flberiff returned tkat tbe body waa not tmwui, 
wd tbe indictee oa»ie noty^tk^ei^eii^ waste be awnvM^ 
and tbocbatteis btkk,m. Ae law of tkt crami orfairodg 
but if he Game an^ yielded^ Imaael^ or was Mcen by the afao^ 
nSw otbev officer before the relamof tbe second: cvpMV, 
then the goods and' €faatte|)» ^em to be sai^d.. 

I» Ae 1 Sth year of the iemg two act^ wcae made to ae^ 
tfe die process idesp%int and oni&Hifryin paetiodav caaca. 
it was enacted and declared by stat. li Ed. iiL si. t. tbat 
imea?^efd sboald lie in the £aUowing eases^aad iono other: 
ogainat those who. receive^ the kiogfa money or. wools, 
taking Aem of the pfeopte, and then can^isig dieaa awaji^ 
in fraud of the long; aganrtlboae: who bring wnok to th^ 
pails beyond the seas, without being cocketted, or parang 
leustom Of subsidy, according' to the i 
ctiatomers uid finders (o) whocomnveat ( 
faiy'-ministera who receire Ae kingf a nioney ami retaift i^ 
aganist eonspirators^confadeiaitain^attd maintainsmttf false 
fnryefef agfainstdiose who bring rontsinthepBefwaof 
the josdeea or other the. kin^fl ninister% on elauvkona in 
the counties^ in affray o£the people,, to obetiw^t the come 
of kw ; against thoso wfaabring,. or procnindabn monegr to 
bebrought. Ifnoneoftfaeaboveoffiendeiiscouldlbebnoi^ght 
hi k^attacbmentand diatnsas (for diatwaaaLwqra.to.be tiie 
irstiMP06eas)> then an extent waa to:p>(if> Itiacleartfais 
pBtiiaiaMifearydeclaratioit wnaonlyto settk theooncse in tbe 
^rtkidar caseatbore mentioned; and it was not inteaded 
(notwithstanding the general way in which it is weorded^ 
mmd not ^goiru^ amf. (4tew). that an exigiut should lie iano 
olftier cas^; for if so, it would^not bane lain iafobbeiy^ 

(•) Stuare, if notaBSCditti. (») W. sat« Tol. L 483, 484. 
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iwuri^ ftfid maiiy other felom^ co&tnHiy to the pbki^sii 
r^fiffoi^ ei the tijEi^g* It t^p^^rs, tti^t it wtd oiJo^ kiteode^i 
t§» r^pipnr^ 9oiii« 4oiibtilivhH:h wera entertiiiQe^ »t du^tpie 
opnccriUQg prtpC:€i98 of outlawry in €ertaio€90es of trespass 
qS wbicb sort w«r# moa^ of the instaaces recited in tb^ 
nboTe.smtiHe ; for it waa in the same year enacted by stat» 
19 'EA. III. at* $. c. 5. i^ a more general way^ that no e^« 
igBni 9faould l)i«iK^forth isaue^ in case whefe a man was in-- 
dieted of Ue^patHif unUs$ it was^ against the peace, or of 
things coi^ainesd in &e, before«mentioned act. We see 
that there had akeady grown a distin^tioB between tres- 
passes; some being considered as against the peace, and 
oidiers not. ^hen this bad once j^vailed in cases that 
were treated crimtfiaUy^ die way was opened for improving 
Oft the idea in civil writs of trespass, which we shall here- 
after see wwe^ upon thia principle, branched out into such 
a^ were vi et armis^ and such as were not. 

It was endeavoured to make an alter^ion in the law oC 
feHeitnrein cai»es of fekmy, but the attempt did not suc- 
ceed. In the 2 l^tof £€(wafd HI* the commons complained 
tiiat a man indicted or appealed of felony, who d^d not snr^ 
render himself at the e^.%(M> forfeited his'chattelsy although 
he was acquittedof tibe; felony^ without enquiry (a) whether 
he fled or withdrew hiouBelf. Now, as a man might b^ 
indicted inf a fore^n county, and be ignor^Pt of any pro- 
ceeding a^^ahf^t him,.tb^ prayed, that no man should los^ 
his chattela but wheve it was found by verd&et that bo fled. 
To thia it waa answered^ that the ancient law should bo 
kept till the kii^ by advice of his* council dM»lld- otherwive^ 
ordain (6)» ^ 

It was ^hoF atbttuf^ted to chuige tfie Imt aafiir %s«reganir 
ed the forfeiture of the wife's dower by the felony of the hus- 

(•) Vid, ant. 16. H^ Fsfft. B«t. tl Ed. HI. S$. 
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band (a). .The'commons presented-a petition to this effect 
ill the l8t of Edward III. (ft) but it was i^ot assented to. 

The law had always required allegations in writs to be 
particular and precise; the same in appeals : but nothing 
has yet appeared of the forms of indictments. As it iitras 
not till the time of Edward I. that these were put into 
writing, there had not been sufficient leisure to discuss the 
circumstances and property thereof. But we find, that cer- 
tain indictments against ordinaries and their ministers, for 
extortions and oppressions, had occasioned clamour, be- 
cause they did not sufficiently put i7i certain the offence 
charged. To remedy this, it was enacted, by stat. 25 
Ed. III. St. 3. de clero, c. 9. that justices should not put 
ordiaaries or their ministers to answer upon indictments 
for' general extortions or oppressions, unless they put in 
certain in what manner such extortions or oppressions had 
been committed. 

Origin of jus- ^" ^^^^ ^^^^ several regulations were pro- 
tices of the vided for the keeping and maintenance of the 
pcac£. peace ; which, besides increasing the powers 

of ancient magistrates, new-modelled ^ome of them, and 
created new ones which were thought to be better calcu- 
lated for such an employment. The statute of Winchester 
was the great system of police in these days, and on the full 
execution of that was thought to depend the domestic 
peace of the whole kidgdom* For punishing breaches of 
that statute, and restraining other offences more imme- 
diately c6ncertting the police, was the commission of oyer 
and terminer called trdilbaston instituted by Edward I (c). 

The peacCf in the most extensive sense of the word, 
took in, perhaps, the whole of the criminal law; and as 

(«) Vid. ant vol. I. 879. (*) Pari. Pet. 31 Ed. HL 13. 
(0 Vid. aot. S;7. 
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most offences were saifl to be against the peace, all those 
magistrates who had authority to take cogniaance of such 
offences, might be considered as a sort of guardians of the 
peace ex ojficio: such were the king^s justices, inferior 
judges, and ministers of justice, as sheriffs, constables, iy^ 
thingmen, faeadborougbs, and the like ; all these were ex 
officio guardians and conservators of the peace. Others were 
conservators of the peace by tenure or prescription ; others 
were elected in full county court, in pursuance of the writ 
directed to the sheriff for that purpose. Besides these, ex- 
traordinary ones were appointed occasionally by commit 
sion from the king (a). Tlie manner in which these oflScers 
might exercise their authority was, by. committing to cus* 
tody those whom they saw actually breaking the peace ; or, 
as is said, they might admit them to^ bail, or oblige tiiem' to 
give sureties for keeping the peace. This might be done 
by them all,, even down to the constable (i). 

The violent conclusion of the last re%n by the impri- 
sonment, deposal, and murder of the old king, succeeded 
by the elevation of a minor to the throne, occasioned the 
appointment of certain new officers, in whom the cotu-t 
could have more trust than in the common conservators. 
Apprehending that some might be alarmed at the proceed- 
ings of the <;ourt, and that others might take advantage of 
the unsettled state of the executive power to raise disturb- 
ance, spedal orders w^i^ issued,in the name of the new king, 
to. every sheriff to preserve the peace of the county ; sgod, 
in a few weeks after, it was ordained by stat. 1 Ed. HI. e.; 
16* /' for the better keeping and maintenaifce of the 
*^ that in every county, good men and lawful, that 
** -were no maintainers of evil, or barrators in the county^ 
? should be assigned to keep the peace.'' This short and 

(a) JLamb. iren. book 1. c. 3. {Jk) Ibid. p. U, 15. 
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genecal act gaur a Very confined todiority to these new 
oficers; ^le persons appointed by this act tieiiig notldng 
nuwe tkan conHrmton of the peace nominated by fbe 
crown, at anxiliary to tbose who were sitch by Ae titles 
aboveHEnentioned. Indeed^ tibey seem very iittle more than 
such officers as were appointed in the rcagn of £dward {• 
for the particular parpose otily of attending io die due 
execution of the statute of Winehester (a) ; from wkich 
crdmmce probably, it was^ that' the present hint was 
tsd^en* 

. Three years after diis, theefe «xfficers were istmated with 
^ater powera^ having die additional authority to take 
indictments. It war enacted by stat. 4 1^. HI. c. S. 
(aAer some regulations for Ih^ appointment of juslscies of 
assise jand gaol^deUvery)lhat there shoitld be amgmd ^etad 
and lawful men in every county to keep the peace ; aaS 
that at the time of the asgignment^ mentaoa should be mnde^ 
that such as should be indicted or taken by tbs said keepiers 
of the peace, du>uU not be let to numqHrise by the shoriflb^ 
or their ministers^ if tbey weiie not by law nsuihrperaable; 
and that sueh as were indicted shouU Hot bbddivered^bitt 
at the coni»OB law. The jtfsticeto of gaoMelivery were 
to have power td deliver the gaok of *such ias were indicted 
before the keepers of the peiaoe ; and such keepers wona 
directed &r tiiat purpose to send their indidtnsents before 
the juitioes. It was further enactod, dial eiieh kcfepein 
skciddhave powef.to enquire of dbeiiffs^gaolei^aiid other^^ 
in whose waird such indicted perao^s should be, if Aej 
made delrvenmc^^ oor let to mainpiisie mij ko indietied and 
not mainpernable ; aad tfaby were to punish «uch oflLcers^ 
if th^ did any tfaidg against this act 

After this^ there nvns «o alt^tion in Amr^JoAbtky tiXl 
the 18 th of (his reign^ when they were empowered to hear 

<a) Vid.«iit.«i3. 
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and dttermine. It wai enacted by stst. 18 B4. III. ^, 2. 
c. @. that two or tfaree^ of the bcfit re^ntalion ta dife coua- 
ties^ should be asstgiied keepers of Are peace by-die kiog^s 
G^mmiission ; and ivheti need fshould be^they, with others 
wine afid learned in the law^shoilU bea^igned by the kteg^ 
coQimfSkioil to bear and determine felobiers afnd trespasi^s 
done against the peace in the same counfties; smd ^ to in^. 
flifet panilAtdieJit atcordkig to la^rand reason^atrd the cir* 
ctffiistances of tfie hiet. WireH, hi the twentieth year, 
it "kttt praj^ by the JdomnsonS) that Ihe^ vn%ht hate a 
p0>(ver to heiir and determinS felonka; k wai answered, 
tfakit the king i^ould appoint leariled penibBl fM* that 
offiee<ii). 

So benpeicial w&s Hm establiditoeiit t»f leeepl^ of the 
peace eonsida%;d by the pc^e^ lliat it becaine a fa^uille 
in the eountryy and wal ek^ltM in preference to aeofe te- 
stitutinMisidiat \\reneinx>re aacieiit. In th^ tweiity-tfinst yfear 
of Ae king^ the tommoHd being cbaiiged to adyilse llNr 
king what was the best way of keeping the peaee of ttie 
kicigdoi;R^ they recommended, that six persons in ^tery 
county^ of whom two were to be de piu$ gmntz, two 
kii^hts, and two men of the law, aiid n^ more or leas 
as needahonld req^iiire/should iiave pow4r and comtnisskm . 
oat of chancery to bear and determine tlie keeping of the 
peace ; and that all courts of trailba$ton should ciMise, l^ey 
being oppressive to the people, and contribating nothing 
towards preserving the peace) Bor the punishment of feli^nt 
or trespassors (5). 

In ^onfotmiiy with these sevefat statutes iind p^tttiona, 
cbmmiasidns liad been at various tiiMss iframed, a^s^gnit^ 
certain persons to execute the powers which the i^atiltes 
aiftb(kized die king to cemfer. In tbeae ooiinnffions werb 

(4i) fteL Pet. 90M6,m. n» ^ Paitk Pet, SH U. lit Ya. 
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inserted^ besides the general powers for kcfeping tiie peace, 
a special charge to enforce the observance of certain sta- 
tutes. Thas in the second year of this king, th^ had the 
statute of Winchester in charge; in the twentieth jear the 
statute of Northampton^ and stat. 5 Ed. III. c. 14. against 
roberdstnen; draw-latches, &c. (a) In the twenty-^fifth 
of this king, by the statute called the statute of labourers, 
we find that justices were to be assigned for the execution 
of that act (6); and they were to hold a session in all the 
counties of England foiir times in the year ; that is, at the 
feast of the Jnnuhciatwn of Our Lady, of Saint Margaret , 
of Saint Michael, and of Saint Nicholas (c). It is most 
probable the persons ^signed justices to execute this sta- 
tute were the keepers of the peace, who, having already by ^ 
Stat. 18 £d^ III. an authority to hear and determine, might 
with propriety enough be cMed justices ; though there is 
no trace of thek being actually sq called till seventeen 
years after. Indeed the authority given by that statute is 
to them^ Hot singly, but jointly with others, as occasion 
should require; their -own commission going no further 
than the bare keeping of the peace (d).. As the general 
standing authority to hear and determine was not given till 
Stat. 34 Ed. III. it was not, probably, t^l then that they - 
were commonly reputed and called j^^^ice^, as we find they 
are by stat. 36 Ed. III. 

The stat. 34 Ed. III. c. 1. is more full than any of 
the former in setting forth the qualifications of these new 
officers, and the extent of their power. It enacts, that in 
every county there should be a&signed for the keeping of 
the peace, one lord, and with him three or four of the most 
wor^y (e) in the county, with some learned in the law. 
These were to have power to restrain offenders, rioters, . 

(a) Lamb; Ireii. b, 1. c. 9. f£) Ch. 3. . (c) Ch. 7. (^ X^mb. 
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and all other barrators, and to pursue, arrest, take, and 
chastise them according to their tre^)ass or offence ; and 
cause them to be imprisoned and duly punished, according 
to their discretion and judgment. The act further directs 
them ^' also to inform themselves, and to inquire of all 
** those who had been piilors and robbers in the parts 
" beyond the sea, and were now returned, and went wan- 
'^ dering about, not labouring as they y(ere wont in times 
" past, and to take and arrest all they found, by indict- 
^' ment or by suspicion, and to put them in prison ; and 
*' to take of such as were not of good fame, wherever 
*' they were found, sufficient security and mainprise oi^ their 
*^ good behaviour towards the king and his people, and to . 
** duly punish others, to ihe intent that people, merchants, 
^' and other travellers might not be endangered by such 
'' rioters and rebels; and also to hear and determine, at the 
^' king's suit, all manner of felonies and trespasses done in 
y the same cou!)ty, aqcprding to tl\e laws and customs of 
*' the realm/' This 'was the first authority they had to take 
mreties for good behaviour, and indeed the first mention of 
it in any statute or law book. By ch. 5. of the same act, 
those who were assigned to keep the peace were empower- 
ed to enquire of measures and weights, according to stat. 
25 Ed. III. St. 5.C.9. 

The last statute concerning the keepers of the peace is 
stat. 56 Ed. III. st. I.e. 12. which enacts, that in the 
commissions of justices of the peace (for so they were now 
called) and of labourers, express mention sboiild be made, 
that they hold their sessions four times in the year; one 
session in octabis of the Epiphany, the second within the 
second week in Lent, the third betwixt the feast of Pen- 
tejcost and St. John the Baptist, the fourth in octabis of 
St. Michael. 
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Thim flfto^i tl^ commbsioA of die peace al ibe cl^se of 
tibis reign* The keepers of tbe peace were becope justices, 
pe^aidiiig ov^ a court, where many matters of considerable 
inapQrtaiice to the order and quiet of society w^e cogiufa- 
bkf besidei ^ iipfiportant jurisdiction over felonies and 
-if^pasise^; The consideration of these magistrates was 
l^atly heigbtened by tbe accession pf business that was 
Arowii u{Km tfiem by later acts of parliamei^ which faa^e 
graduafiy enlmst^ them with matters of very m^enal con* 
qfiijk t$ the prpp^ly 9^ l^erty of die ^I^ect. 
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